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OUTSTANDING ... Lawyers Title offers policyholders OUTSTANDING 


protection. In 1956 it increased its 
























Capital and Surplus by $1,027,335.14 to $9,028,761.01 
Reserves by $1,013,478.43 to $7,595,218.42 
Capital, Surplus and 

Reserves by $2.040,813.57 to $16.623,979.43 


Sound underwriting practices have built for Lawyers 
Title the kind of reputation that attracts more business 
each year 


In 1956 more than 20,000 banks, savings and loan 
associations, life insurance companies, mortgage brokers 
and attorneys were among the valued customers 
contributing to the solid growth of Lawyers Title 


The outstanding protection offered by the character and 
amount of assets available for the protection of 
policyholders means 
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The line drawing on our cover this month is of Stephen A. 
Douglas (April 23, 1813—June 3, 1861, 
lawyer and Senator known as the “Little Giant”, principal 
author of the Kansas-Nebraska Bill, and Lincoln’s opponent 
in the famous debates that first brought the Civil War Presi- 
dent to national recognition. In the election of 1860, Douglas 
was nominated for the Presidency by the Democratic Con- 
vention (after the Southern delegates had withdrawn) and 
was the only candidate in that election to win substantial 
votes in all sections of the country; his total popular vote was 
only 489,495 short of Lincoln’s. The line drawing is by Charles 
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State Tax 


Reports... 
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@ State taxation once was easy. The property tax, a 
franchise tax, and a few license taxes made up the 
picture. But now all this is changed. 


New and drastic forms of taxation have been 
created, rates have sky-rocketed, more and still more 
tax money is demanded. Today, as never before, cor- 
rect, continuing tax information is vital to effective, 
economical business management. And not just at 
return time, but all through the year. Tax control 
must be carefully planned, plans constantly revised 
to match the swift pace of present-day tax changes. 


For these basic reasons Tax Men everywhere wel- 
come the special assistance of CCH’s State Tax Reports. 


Forty-eight states and the District of Columbia are 
each individually covered by CCH’s State Tax Reports, 
each state the subject of its own reporting unit. Swift, 
accurate, convenient, the informative regular issues 
of each unit keep your tax facts and information 
constantly up-to-the-minute. Coverage includes new 
laws, amendments, regulations, rulings, court and 
administrative decisions, return and report forms—in 
short, everything important or helpful in the sound 
and effective handling of corporate or individual state 
taxes and taxation. 


Write for Full Details of Reporting for Your State 


COMMERCE. CLEARING. HOUSE, INC. 
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The President's Page 


David F. Maxwell 


Lawyers, through the ages, have 
been the victims of pernicious and 
defiling attacks from the pens of 
fanatical pseudo-literates. We have 
become accustomed to such abuse 
and are generally inclined to ignore 
it. Never, however, has there been a 
more vitriolic denunciation of law- 
yers than that of J. P. Callison in his 
new book, Courts of Injustice. 

Substituting invective and abuse 
for logic and reason, as is the usual 
wont of the “nihilists”, Mr. Callison 
indicted the American legal system 
and the lawyers who are so integral 
a part of that system. As he puts it, 
the “matter with the American sys- 
tem of justice is the American law- 
yer. No reform will be effective 
which fails to grapple with and solve 
this problem.” 

Mr. Callison to sweep 
aside as unworthy of consideration 
the work that is currently being car- 
ried on throughout the nation by 
responsible lay and legal groups 
alike in their efforts to improve the 
administration of justice. His theme, 
upon which there are elaborate vari- 
ations for five chapters, is simply to 
eliminate the lawyer in America. 
In this manner, he believes “the 
function of lawmaking and the func- 
tion of administering the law” would 
be restored “to the people as a 
whole.” 

The similarity of his thesis to the 
state of affairs today in the Soviet 
Union is striking. Indeed it is note- 
worthy that totalitarian govern- 
ments invariably aim their fire at 
two basic democratic institutions: 
(1) the free press; and (2) the free 
bench and bar. Just a few years ago, 


seemed 


the Communists were distributing 
in this country a leaflet entitled 
“Professionals in the Soviet Amer- 
ica”. It could be purchased at any 
newsstand for five cents. Here is a 
quotation fron it: 

There is one group of professionals in 

America who will be liquidated along 

with the bourgeois. Lawyers under 

capitalism are trained as servants of 
the system of class justice which will 

soon become obsolete. To the 160,000 

lawyers in the United States [as of the 

end of 1955, there were 241,000] we 
can only say that there will be 
abundant opportunities, other op- 
portunities to employ their intelli- 
gence and general training. Few of 
them are so fond of their present 
work that they will regret changing 
it for another job, which, in any case, 

will give the majority of lawyers a 

better living. 

Here is another quote from a book 
called Toward Soviet America which 
was also available on bookstands not 
too many years ago: 

The pest of lawyers will be abolished, 
the courts will be class courts defi- 
nitely warring against the class en- 
emies of the toilers. They will make 
no hypocrisy like capitalists’ courts 
exploiting the masses. 

Make no mistake about it, what 
the Communists said in their propa- 
ganda is just what they have done to 
the lawyers in their own country. 

In the Soviet Republics there are 
lawyers but they have been stripped 
of every vestige of independent 
thought and action. Through com- 
pulsory membership in a union 
known as the Government Workers’ 
Installation, they have become for 
all practical purposes tools of the 
state. 

By the same token, the people of 






Russia today enjoy only such civil 


liberties as the Presidium of the 
Communist Party deigns to allow 
them. Is that the way Mr. Callison 
would like it to be in this country? 
Mr. Callison’s polemic against 
lawyers reveals the author’s lack of 
familiarity with the way in which 
our Anglo-American legal systems 
work as well as an ignorance of the 
constitutional history of the two 
great English-speaking nations. He 
would do well to read and consider 
one of the last speeches made by the 
late Mr. Justice Jackson in which he 
pointed out that the remarkable suc- 
cess of our system of justice is to the 
credit of the lawyers. It is the ten- 
acity, the courage and skill of the 
craftsmen who initiate and frame is- 
sues and cases which have made the 
body of our law and have breathed 
life into our constitutional freedoms 
and guarantees. I strongly recom- 
mend that Mr. Callison read Cather- 
ine Drinker Bowen’s latest biogra- 
phy The Lion and the Throne, in 
which she portrays so vividly and 
graphically the life of Sir Edward 
Coke, that great lawyer defender of 
civil liberties in England in the 16th 
and early part of the 17th centuries. 
With the deft touch of the master, 
Mrs. Bowen paints in vivid hues 
that dramatic scene in the British 
Parliament of 1628 where the magic 
words “‘Soit droit fait” were wrested 
from the reluctant Charles I by the 
persistency, patience, courage and 
eloquence of a determined band of 
lawyers led by the brilliant Lord 
Coke. In those few but vital words, 
symbolic of Royal approval, Charles 
(Continued on page 331) 
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Views of Our Readers 








= Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise, within the province of our Association, Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 


itself the right to select the communications or excerpts therefrom which it will 


publish and to reject others. The Board is not responsible for matters stated or 


views expressed in any communication. 





The Lawyer’s Treasury 
Comes in Two Editions 


As publishers of The Lawyen’s 
Treasury we feel that we should ex 
plain to you that there are two edi 
tions of this work. One edition is 
called the Deluxe Edition and the 
other the Trade Edition. 

This company is unique in that 
its activities cover three fields and, 
hence, the company is composed ol 
three departments: Lew, Education- 
al and Trade. 

Because the American Bar Associ- 
ation is paid a royalty on the re- 
ceipts resulting from sales of The 
Lawyer's Treasury, 1 solicited the 
interest of our Trade Department 
because I felt that they could obtain 
book 
through trade channels and regular 
book stores as the book would be of 


a good distribution of this 


interest to laymen as well as lawyers. 
The Trade Department gladly vol- 
unteered to help in distribution. It 
feeling that the book 
would not sell well to laymen in the 


was their 


format of the Deluxe Edition; there- 
fore, they bound 5,000 copies of the 
book in the cheaper cloth binding 
used generally in novels, and pro- 
vided a dust jacket for the book. 
In the Law Department it was 
our feeling that the lawyers would 
find in The Treasury a book that 
they would want to keep as a perma- 
nent part of their libraries; so, we 
decided to bind it in duPont Fabri- 
koid with genuine gold stamping 
by brass dies. The brass dies give a 
clearer impression of the gold leaf 
lettering. The genuine gold leat 
lettering will stand the test of time 


and will not turn green as will imi- 
tation gold. The Fabrikoid binding 
will stand hard usage, can be cleaned 
with a damp cloth, and is much 
more durable. The binding of the 
Deluxe Edition was done entirely in 
our own law book bindery, where 
ninety per cent of the binding oper 
ation is performed by hand. The 
difference in the quality of the 
binding cloth and the hand opera- 
tion involved in binding the Deluxe 
Edition accounts for the difference 
in price of $1.55 in the two editions. 

We believe that a wider distribu- 
tion-of the book has been obtained 
by this procedure because the Trade 
Edition is continuing to sell well in 
general book stores. Also, we have 
heard from many lawyers that they 
do prefer the slightly more expensive 
binding. 

Not enough time has elapsed since 
publication of the book for sufficient 
reviews to appear, but we do have 
in our file many letters expressing 
admiration for the book and its con- 
tents. These letters invariably bear 
out the wisdom of the choice of the 
title of the book. 

I would not want to close this 
letter without taking advantage of 
the opportunity to thank you, your 
staff, the Board of Editors, the of- 
ficers of the American Bar Associa 
tion and everyone concerned with 
this venture. Working on The Law- 
yer’s Treasury with these fine peo- 
ple has been one of the most pleasant 
experiences of my life. 

THE Bopss-MERRILL Company, INc. 


LELAND C. MorGAN 
Indianapolis, Indiana 
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Epiror’s Nore: In the Novembe 


1956, issue, we published a letter vv 
these columns from Leo L. Jacques 
of Providence, Rhode Island, unde 
the heading “Are Lawyers in. the 
Army Too Well Educated Ty 
Fight?” (see 42 A.B.A.]. 1000). Ap 
parently, Mr. 


read with more than usual interest, 


Jacques’ letter was 
for many readers, especially forme 
servicemen, took the trouble to write 
to us about it. In this issue, we pub- 
lish excerpts from a number of the 


comments that we received. 


Riflemen Win Wars— 
Not Lawyers 


Leo P. Jacques’ letter loses 
sight of the simple fact that armies 
are not raised to handle legal prob- 
lems but to achieve success in bat- 
tle. When organizing such a force 
rifle- 
men, artillerymen and tank crews. 
Normally, and 


there is a great demand for 


unfortunately for 
Mr. Jacques, the need for lawyers 
is quite limited. That we cannot 
wait until a vacancy exists for the 
makers of candles before enlisting 
or inducting any candlestickmakers 
seems obvious. Had we adopted any 
other policy, General Washington, 
or more accurately his successor, 
would even now be attempting to 
hold Harlem Heights against the 
British. Of necessity, when the de. 
mand is for riflemen rather than for 
lawyers, many of the latter will be 
converted into basic infantrymen 
along with those “common labor- 
ers’, of whom our colleague speaks 
so disparagingly. 

Even though a lawyer be commis 
sioned in the Judge Advocate Gen- 
eral’s take many 
months to acquaint him with mili- 


Corps, it may 


tary terminology and procedures so 
as to render him capable of per 
forming his assignment. Then, too, 
many officers are called upon to per- 
form some legal or quasi-legal work 
in addition to their other duties 
Frequently, these tasks fall to offi- 
cers with legal training. though not 
members of the legal branch of the 
\rmy. As repugnant as it may seem 
to some sensitive ears, I have served 

(Continued on page 298) 
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American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Asso- 
ciation endeavors to reflect, so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Anti- 
trust Law; Bar Activities; Corporation, Banking and 
Business Law; Criminal Law; Insurance, Negligence and 
Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; 
Legal Education and Admissions to the Bar; Mineral 
and Natural Resources Law; Municipal Law; Patent, 
Trademark and Copyright Law; Public Utility Law; 
Real Property, Probate and Trust Law; Taxation; and 
the Junior Bar Conference. Some issue special publica- 
tions in their respective fields. Membership in the 
Junior Bar Conference is limited to members of the 
Association under the age of 36, who are automatically 


enrolled therein upon their election to membership in 
the Association. All members of the Association are 
eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per year, each of which includes the subscription price 
of the JourNnaAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the 
other Sections are as follows: Administrative Law, 
$5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Cor- 
poration, Banking and Business Law, $5.00; Crim- 
inal Law, $2.00; Insurance, Negligence and Compensa- 
tion Law, $5.00; International and Comparative Law, 
$5.00; Judicial Adiminstration, $3.00; Labor Relations 
Law, $6.00; Mineral and Natural Resources Law, $5.00; 
Municipal Law, $3.00; Patent, Trademark and Copy- 
right Law, $5.00; Public Utility Law, $3.00; Real Prop- 
erty, Probate and Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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As a lawyer, you probably are engaged, with in- 
creasing frequency these days, in discussions con- 
cerning financial aspects of your clients’ businesses. 


We believe, therefore, that you will be interested 
in reading a brief article which explains how fac- 
toring—a specialized form of commercial financing 
| —is solving many credit and financial problems 





ouis arising from today’s competitive conditions. The 
a article, entitled “Modern Factoring and How It Meets 

Today’s New Financial Requirements,” is a reprint of 
" a public service advertisement which originally 
Box appeared here in the Journal. The information it 
sild. contains may well find current application with 


many of your own clients. 


Reprints of the article are available, without cost 
ot obligation, to members of the legal profession. 
If you would like additional copies for your files, 
please indicate the quantity. Address your request 
to Mr. Walter M. Kelly, President, Commercial 
Factors Corp., Two Park Avenue, New York 16, 
New York. 
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For en gineers -_ 


a slide rule... 





ATTORNEY S- 





AMERICAN JURISPRU DENCE 


jae is an essential in the practice of law. 


AMERICAN JURISPRUDENCE epitomizes accuracy in the 
practice of law as the slide rule does in the engineering field. 


To assure accuracy in your research, briefing, or advice 
to clients, AMERICAN JURISPRUDENCE should be available for daily 
reference in your office. 


Ask us about subscription details. You'll find it’s easy to 
own AMERICAN JURISPRUDENCE. 
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ORLON and DACRON 


REG. U EG. U. &. PAT. OFF. 


Asa giant-size double-edged ax distinguishes Paul Bunyan, 
our trademarks distinguish the unique qualities and charac- 
teristics of our two modern-living fibers, ““Orlon” dis- 
tinguishes our acrylic fiber; ““Dacron’’, our polyester fiber. 

As we use and protect these trademarks, they become 
more meaningful and valuable to both consumers and to 
the trade. 

When using these trademarks, always remember to: 
Distinguish ‘‘Orlon’’ and ‘‘Dacron’’— Capitalize and 
use quotes or italics or otherwise distinguish by color, let- 
tering, art work, etc. 

Describe them— Use the phrase “Orion” acrylic fiber or 
“Dacron” polyester fiber at least once in any text. 

Designate them, in a footnote or otherwise, as “*Orlon’— 
Du Pont’s trademark for its acrylic fiber,” and “* ‘Dacron’ 





—— 


















ey 


are trademarks, too 


—Du Pont’s trademark for its polyester fiber”. 

For handy folders on proper use of the trademarks 
“Orlon” and “Dacron”, write Textile Fibers Department, 
Section T-4, E. I. du Pont de Nemours & Co. (Inc.), Wil- 
mington 98, Delaware. 


TEXTILE FIBERS DEPARTMENT 


REG. Y. $s. PaT. OFF 


THINGS FOR BETTER LIVING 
~-THROUGH CHEMISTRY 


BETTER 


April, 1957 * Vol. 43 297 








Views of Our Readers 








| NEW! 
A challenging plan 
for labor law reform... 


THE 


LABOR POLICY 
OF THE 


FREE SOCIETY 


Sylvester Petro—one-time steel 
worker and union organizer, now 
Professor of Law at New York Uni- 
versity—traces the evolution of U. S. 
labor policy and calls for whoiesale 
reform. Dr. Petro holds that freedom, 
well-being, and security can be at- 
tained only in a society which adheres 
on the workingman’s level to princi- 
ples of free enterprise and private 
roperty. In this challenging new 
k he calls for the abolition of the 
NLRB and shows how existing laws 
should be applied to unions to elim- 
inate as. secondary boycotts, 
compulsory membership, etc. 


« . . . an excellent book—tliterate, 

well-informed, calm and dispassionate 

.. + far superior to the common run 

of treatises in this field.” 

LEO WOLMAN, Columbia U — 
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and control of administrative action 
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ing the various forms of administra- 
tive action and the means of their 
enforcement, book — the ad- 
ministrative process and shows the 
growing n for formalizing it into 
a coherent body of law supervised by 
special courts of limited jurisdiction. 
Important consideration is given to 
the review of administrative action 
by the courts and the role of Congress 
in controlling administration. $6.50 


Judicial 


Legislation 


Fred V. Cahill. This petcoptive book 
rovides a sound study of American 
egal theory analyzing the new con- 
ception of law as a social technique; 
the relationship between legislature 
and judiciary; and the arguments for 
modifying the lawmaking function 
of judges—particularly in light of 
Supreme Court decisions. Offers a 
balanced survey of judicial review 
from the 18th century to the present, 
and discusses contributions of Holmes, 
ayer, Pound, Cardozo, Stone, 
Frankfurter, Gray, Frank, and —. 


At bookstores or from: 
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15 E. 26th Street 
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under quite a few “mechanics, in- 
surance salesmen and store clerks” 
who, as leaders, were far superior to 
some lawyers. 

We lawyers are not, and never 
have been, the pariahs of the Army. 
Quite the contrary, our nation’s mil- 
itary history is replete with lawyers 
who were distinguished soldiers, and 
even general officers. They became 
officers, however, not by reason of 
membership in the Bar, but because 
they combined those qualities of 
leadership and military experience 
necessary for command. Many law- 
yers have rendered meritorious serv- 
ice in the ranks—certainly the na- 
ture of their calling renders them 
no less patriotic than the mechanic. 

No doubt the Armed Forces will 
always have greater need for sur- 
geons and dentists than for attor- 
neys. Many have deplored the grant- 
ing of direct commissions to certain 
professions and technicians possess- 
ing no previous military training. 
If we recognize this as an abuse, it 


is absurd to demand that the Ame: 


ican Bar Association insure commi: 
sions for all lawyers. Officer grades 
might well be reserved for thos: 
filling the command and staff as 
signments which require a knowl 
edge of military science, tactics and 
the necessary logistical support. . . . 

Undoubtedly, Mr. Jacques would 
have found his Army experience 
more enjoyable had the military au- 
thorities, upon his arrival at the in- 
duction center armed with his legal 
degree, ordered the band to sound 
ruffles and flourishes and conducted 
him to the nation’s capital (under 
cavalry escort) to be sworn in as 
Chief of Staff or, at least, The Judge 
Advocate General of the Army. 

Josern P. Rotu 

Chicago, Illinois 


Military Discipline 
Is Not Degradation 

. . » Remarks about “the Armed 
Forces’ complete disregard of the 
rights of enlisted men and the de- 
grading manner in which human 
dignity is defiled” . . . and “Let’s pro- 
tect lawyers” shocked my conscience 
and mocked the efforts of gallant 
officers (many of them lawyers) who 
paid the highest price for this 
country. 

During World War II, I served 
sixty-one months in the Army, in 
all ranks from private to lieutenant 
colonel, and in combat with a para- 
chute unit. Discipline was hard. It 
was harder the higher you went up 
the rank ladder. Because it was hard, 
many persons felt that its excuse for 
existence was for the degradation 
of the lower ranks and the aggran- 
dizement of the officers. Yet combat 
leaders of all wars and ranks will 
unanimously assert and conclusively 
prove that the ratio of casualties in 
a command bears a direct ratio to 
its level of discipline. 

As lawyers, let us never be guilty 
of raising our voices for “protection 
in the Army. . . .” All we lawyers 
ever need, anywhere or anytime is 
an even break. We should all be 
proud of being citizens of this coun- 
try, but not so proud that we can- 
(Continued on page 300) 


t 

















Law 
ics 

eter 
mer 
frie 


The 
tran 
no 








ne! 
mi: 
des 
10s« 
as 
ow! 
and 


uld 
nce 
au- 
in- 
gal 
und 
ted 
der 
as 


dge 


H 


ved 

in 
ant 
ra- 

It 
up 
rd, 
for 
ion 


an- 
bat 
vill 




















| | | | 
Er". The new | 


Smptometer ~ 


Commander 


“Makes Dictation Easy as Talking 
to an Old Friend” 





® Dictate 
e Listen 
e Unlimited Review 

e Erase unwanted words 


® Mark end of letter... 
electronically 





All controls are in the 
palm of your hand... 
with UNIMATIC 
REMOTE CONTROL 
MICROPHONE 


e Use same machine for 
dictation, transcription 


@ Lifetime belt—never wears out 


Try it FREE in your office 


Lawyers tell us, “At last I'm free of the bothersome mechan-__ Best of all, the Comptometer COMMANDER actually pays for 
ics of dictation.” Reason is, you never touch the Comptom- _ itself over and over. The mailable Lifetime guaranteed Erase- 
eter COMMANDER, Briefs, wills, reports, forms, trust agree- O-Matic belt wipes clean, electronically, in a second, ready 
ments, letters, are handled as easily as talking to an old for re-use thousands of times. No recurring cost for belts, 
friend because ALL controls are in the palm of your hand. discs, or cylinders. 


The same machine serves as a transcriber...it’s easy to Learn how easy dictation can be—how anyone can turn out 
transcribe as to listen, because, with perfect dictation, there’s a far greater volume of perfect letters easier, faster! Want 
no need for time-wasting, error-breeding pre-editing. proof? Mail the coupon! 


omptometer _ BETTER PR 





| Felt & Tarrant dy 4 ] 
1703 Marshfield A hicage 22, til. i 
In Canada: Canadian Comptometer, Ltd. 
501 Yonge St., Toronte 5, Canada 1 
] Arrange a Free office trial for me on: i 
[-) Send me literature on: 1 
[_] Comptometer COMMANDER \ 
1 
! 
I 
i 
I 
I 


[_] comprometer Adding-calculating Machine 
| [-] Comptometer comprocrapx “202” 























; Name 
COMPTOMETER—World's fastest way Comptometer COMPTOGRAPH “202” | Firm 
to figure. Try it FREE on your work in —No lost hand motion. More fine fea- Address 
your office. Use coupon. tures than any other 10-key machine. City Senn State 
ke Try it FREE—use coupon. x“ aa eee a: maeeng 





April, 1957+ Vol. 43 299 







Views of Our Readers 


A 
VALUABLE 


Follow-Through 


Service 


on 
FIDUCIARY 


BONDS 


The day-to-day responsibilities of 
fiduciaries are simplified by use of this 
Account Book which F&D makes 
available to attorneys for their fiduciary 
clients. Originated by FaD, it provides 
an easy-to-maintain record of income, 
disbursements and other essential data. 
Attorneys may obtain copies of these 
Fiduciary Account Books from FaD 
agents, from any one of F&D’s 50 field 
and service offices, or by writing 

direct to F&D’s Home Office. 


67 years of specialized experience in 
meeting the bonding needs of attorneys 


Five nity anp Deposit Company 


Bonding and Insurance 


HOME OFFICE: BALTIMORE, MARYLAND 
AFFILIATE: AMERICAN BONDING COMPANY 





(Continued from page 298) 
net join with others in bearing 
arms, even if those others are ‘“com- 
mon laborers”. Let us not forget that 
wars are still won, not by materiel 
alone, but by people well led, and 
historically the legal profession in 
the United States has been the great 
est single wartime reservoir of lead 
ers, military and political. To break 
down a system of military discipline 
and seek “protection” by reason of 
shirk 
ing of the traditions of a_ great 


a law license is a shabby 
profession. 


Henry A. BurRGEss 
Sheridan, Wyoming 


Civil Courts 
Make Mistakes, Too 


There seems to be a widespread 
opinion among many lawyers who 
are ex-servicemen that military 
courts do not render justice, partic- 
ularly to enlisted personnel. Mr. 
Jacques’ letter is typical of this 
view. 


I served in the Second World Wan 
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both as a soldier and later as an of- 
ficer in the Judge Advocate’s De- 
partment. I participated in the 
court-martial system in nearly all its 
phases, from “investigating officer’’ 
to AW501% final 
Pentagon. 


review in the 


No doubt injustices occur. They 
also occur in our constitutional civil 
courts. A glance at the vast num- 
ber of appellate decisions ground 
out annually should convince any 
one that many litigants and their 
lawyers think they got no justice at 
the trial level. 

It is also unjust to make a blanket 
defamation of the military courts. 
These Americans-in-uniform who 
make up the courts are no more 
prejudiced or unfair than other cit 
izens not in uniform. The mistakes 
made by military courts are the 
same kind of mistakes made in civil 
courts. 

In my experience, most courts- 
martial leaned backwards to acquit, 
where any doubt of guilt existed. 


I have seen more guilty men ac 
quitted, than innocent men con 
victed. No system is pertect. 

I would agree with one suggestion 
of Mr. Jacques, that better use of the 
lawyers-in-uniform could be made. 
They could serve in greater num- 
bers on courts martial. However, in 
my experience, many lawyers, dur- 
ing the war, did not want to take 
time from their military jobs to 
serve on courts martial. Most law- 
vers do not look on criminal law as 
a type of practice with which they 
care to have much familiarity. The 
only ofhcers who ever came to me 
and volunteered to work on courts 
martial were not lawyers. 

The system of military law can 
be improved, but not by wholesale 
slander of its participants. 

Patrick H. Forp 
Los Angeles, California 


Who Says 
“Lawyers Need Protection” ? 


The letter 


is nothing more 
(Continued on page 302) 
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the man he wished to be. As a youth, and through 
the violent Civil War years, Holmes tested his be- 
liefs and his strength until he achieved his full powers. 
Here, superimposed on this “pilgrim’s progress” of 
self-creation, are vivid glimpses into the future which 
show him in sweeping exercise of those powers. 


Mark DeWolfe Howe, editor of Holmes’ corres- 


within their 


pondence with Pollock and Laski and a 


the Justice during his last years, has written a biog- 
raphy of the stature of Holmes himself. To read it 
is to participate in the making of greatness. 
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than an emotional tirade. Analysis 
reveals that Mr. Jacques’ personal 
dissatisfaction with his former posi- 
tion in the military is the “axe” he 
disclaims grinding. He did not ob- 
tain a commission and apparently 
chooses to believe that those 
did were opportunistic 
tents with a sprinkling of sadism 


who 
incompe- 


thrown in for good measure. 

In expostulating on the need for 
improvements in the military jus- 
tice system as it existed in 1946, Mr. 
Jacques had the right idea. So did 
Congress, countless lawyers, ex- 
servicemen and the military itself. 
The result of the latters’ thought, 
effort, time and action was the en- 
actment of the Uniform Code of 
Military Justice, effective in May, 
1951. The system of military justice 
that Mr. Jacques knew was based 
upon the 1928 Manual and is now 
almost six years dead. 

As to “protecting” lawyers who 
are called into service, remember 
that the combat soldier’s (enlisted 


302 American Bar Association Journal 


or commissioned) talent as a soldier 
is his brain, brawn, courage and 
willingness to give his life. We all 
have something to give and who can 
place the exact value? If other pro- 
fessions are given privileges in terms 
of assignment, rank and pay while 
in military service, lawyers should 
not only see that this is not so 
but should endeavor to see to it that 
all military salaries are adequate, 
with assignments based on need and 
ability. There should not be any 
second class commissions or citizens. 
I served as an enlisted man, in- 
fantry trained, for fourteen months 
before I commission 
while in Korea. Neither I nor any 
of my many friends (some with 
PhDs) were ever subjected to any 
sort of “abuse”, “human indigni- 
ties” or “physical violence”. Except 
for one brief-occasion in basic train- 
ing (which was quickly remedied 
by the more outspoken of us plus 
an understanding officer) life in the 
service, a far rougher }ife than most 
of us were accustomed to, was not 


received a 


bad. We made ourselves heard. Per- 
haps we were a different breed of 
men or it was a different Army from 
that of 1942-1946. 

I cannot help but feel that Mr. 
Jacques’ wrath is a decade late. 

RAYMOND B. GRUNEWALD 

Flushing, New York 


Mr. Jacques 
Is Behind the Times 


Mr. Jacques and his communi- 
cation are approximately six 
years out of date and as such both 
misleading and in need of correc- 
tion. It was in 1950 that Congress 
passed the Uniform Code of Mili- 
tary Justice. This Code not only 
eliminates many of the problems 
plaguing Mr. Jacques, e.g., it re- 
quires lawyers as defense counsel in 
many courts martial and limits the 
non-judicial authority of command 
ing officers; it also imposes so many 
restrictions on military justice as to 
in some instances hamper good 
discipline. 

Inherent in Mr. Jacques’ commu- 
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nication is a rightful abhorence of 
needless rear echelon brass; of pres- 
sure groups obtaining commissions 
for men needed in line or fighting 
jobs. What is most surprising is that 
Mr. Jacques seeks to extend this 
waste of manpower to lawyers. Two 
wrongs, Mr. Jacques, do not make a 
right. 

Today the military is to a large 
extent making efficient use of its 
lawyers. An enlisted lawyer in one 
of my Navy units was discharged so 
that he might take an Army com 
mission. Furthermore this man was 
in the ranks of the Navy only be- 
cause he had failed to pass an ofh- 
cer’s training program which would 
have properly exposed him to 
some of the practical problems of 
command, 

In closing let me add that, as a 
lawyer, I was given a direct com 
mission and assigned to a large car- 
rier. Together with another line 
officer we served both in line capaci- 
ties and as legal officers. At no time 
did the men of the command lack 
legal advice and service. Indeed, my 
only regret is that by using some of 
the technicalities imposed by the 
new Military Code, I obtained the 
complete release of two marines who 
were clearly guilty of negligence in 
their guard duty with the result that 
a fine colonel’s discipline was greatly 
weakened. 

Douctas F. THORNSJO 
Minneapolis, Minnesota 


Military Justice 
Is Too Lenient 


I feel that I am qualified to reply 
to certain points Mr. Jacques raises 
in his letter since I went through 
boot camp at Parris Island as a pri- 
vate in World War II, and on my 
recall to active duty during the Ko- 
rean War, I had considerable expe- 
rience with military justice. 

Mr. Jacques has apparently har- 
bored for many years a childish re- 
sentment of the system which denied 
him a commission which at least he 
himself felt he deserved. This has 
led him into a jeremiad concerning 
matters about which either he has 
no information whatsoever, or 
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which have since been completely 
changed. 

Others better qualified as writers 
than I have discussed at length the 
McKeon case in the public press. 
My impressions from the press re- 
ports of that case are that the trial 
was well and fairly handled, and 
that 
ceived disiplinary treatment com- 
with the 


Sgt. McKeon’s superiors re- 


mensurate facts. 

My experience with the Uniform 
Code of Military Justice, which was 
promulgated in 1951 
apparently 


with 
Mr. 
Jacques has no familiarity, was that, 


and 
which, therefore, 
if anything, it gave to suspects and 
defendants more rights and _privi- 
leges than are consonant with the 
effective maintenance of military 
discipline. Most of my experience 
was either as investigating officer or 
defense counsel, and I may say that 
with little prior trial experience I 
had a sufficiently successful record 
as defense counsel so that I was in 
demand to 


considerable perform 


304 American Bar Association Journal 


that service. 

that under 
U.C.M.]. in all general courts mar- 
tial both trial counsel and defense 
counsel are required to be qualified 
lawyers, and in special courts mar- 
tial the 


I might point out 


is entitled to 
qualifications at least 
equal to those of the trial counsel, 
and that as a 


defendant 
counsel of 


consequence he is 
usually defended by a lawyer. 

McPuerson HO t, JR. 
Seattle, Washington 


Mechanics and Clerks 
Don’t Run Courts Martial 


. Having recently completed a 
three and one-half year tour of duty 
as a Judge Advocate in the Air 
Force, my knowledge of the present 
status of the matter is perhaps some- 
what better than the average civil- 
ian lawyer. 

However, it seems strange to me 
that a person expressing such an 
Mr. 
Jacques should be so ignorant of 


interest in the subject as 


the tremendous strides that have 
been made in the administration of 
justice in the Armed Forces since 
World War II. I would certainly be 
interested to see what the Court of 
Military Appeals would have to say 
today about a general court martial 
where the government and the ac- 
Mr. 


Jacques’ mechanics, insurance sales- 


cused were represented by 
men and store clerks wearing fancy 
officers’ uniforms. 

Even if the gentleman has “no 
axe to grind of a personal nature” 
as he claims (which seems to be 
contradicted by the tenor of his at- 
tack upon the officer corps) , he does 
a grave injustice to the American 
Bar Association as well as the many 
excellent lawyers in and out of the 
service, all of whom have done so 
much in the past ten years to im- 
prove the quality of justice in the 
armed forces. I merely call his at 
tention to the Uniform Code of Mil- 


(Continued on page 380) 
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First Authoritative Deskbook to Give You 
Quick, Complete Answers on 


HOW TO HANDL 


TAXES IN. A 





LAW PRACTICE 


by New York Lawyer, WILLIAM J. CASEY 


ow—with this ONE new study—the only complete and simplified 
guide of its kind—you have at your fingertips the strategy for 
every tax problem likely to come up in your everyday law practice. 
More than a quick “answer book,” it alerts you to tax implications 
you might overlook. Item by item, you are shown just what to look for, 
just what to consider in every move you make for your clients. In 
addition to the usual matters of wills, leases, collection claims, divorce 
proceedings and the like, you are given expert know-how on what to 
do in setting up partnerships, corporations, real estate deals, trusts, in 
making settlements and adjustments, in drafting patent licenses, buy 
and sell arrangements, financing instruments, employment contracts, 


how to deal with many other problems with tax angles. . 


. plus the 


citations you may need to do further research. 


EXPAND YOUR PRACTICE AND INCOME WITH TAX-WISE 


ANSWERS TO VITAL QUESTIONS LIKE THESE 


* IN HANDLING REAL ESTATE TRANS- 
ACTIONS, how do you get the best 
depreciation allowance for the buyer? 
How do you protect the seller from pay- 
ing the full income tax on his gain? 

* IN DRAFTING WILLS OR PLANNING 
ESTATES, how do you protect the family 
from a double estate tax? How can you 
minimize the annual income tax liability 
of the beneficiaries? How do you get 
maximum benefit from the marital de- 
Anetian? 

* IN FORMING A CORPORATION, how 
much of their investment will the stock- 
holders be able to recover tax-free? 
Which assets should you keep in the 
corroration and which ones out of it? 
* IN REPRESENTING AN EXECUTOR, 
whet is the best taxable yeor for the 
estate? Should you charge administra- 
tion costs against the estate tax return 
or the estate's income tax return? When 
is the best time to pay expenses and 
make distributions? 





* IN SETTLING CLAIMS, when do you 
have to get more money to satisfy a tax 
liability? What's the best way to handle 
a foreclosure? How can you minimize 
the tax collector's share when you pay 
or collect damages? 


¢ IN BILLING YOUR CLIENTS, what por- 
tion of your fee is deductible? When will 
your client get his deduction? Can you 
spread out your income? 


This is merely a sample of the 29 types 
of transactions given specific and de- 
tailed coverage in this new “lawyer's 
tax guide.” It will save you many hours 
of costly, tedious research and pay for 
itself a hundred times over. It will in- 
sure you against missing a tax saving 
opportunity and against leading your 
client into a tax pitfall. Put this book 
within arm's reach on your desk. Let it 
prove its value to you during a 10-day 
free trial. Just mail the coupon now. 


NOW... right under your thumb! 
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FREE 10-DAY TRIAL OFFER TO 


READERS OF THE ABA JOURNAL 


INSTITUTE FOR BUSINESS PLANNING, 
Dept. 18-AB-457 


2 West 13th Street, New York 11, N. Y. 


Please send me a copy of HOW TO HANDLE 
TAXES IN A LAW PRACTICE to examine and 
use for 10 days FREE. In 10 days | will either 
return the book and owe nothing, or remit 
$12.50 (plus postage) in full payment. 


Nome 

Address 

City Zcne State 

SAVE: Enclose $12.50 now and we'll pay post- 


age. Return and refund privileges are 
gvaranteed. 
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A Comparative 





Analysis: 


by Nicholas Doman + of the New York Bar (New York City) 


The subject of this article is one that aroused considerable public interest re- 
cently when three newspaper correspondents entered Red China in spite of a State 
Department ban on travel in that area. The rights of American citizens to travel 


abroad have never been squarely defined, partly, as Mr. Doman shows, because 
the Government made little effort to control travel by Americans in foreign coun- 


tries until World War I. 





The right to travel in a foreign 
country is not a novel problem and 
had its history even in Roman times. 
In times when human rights are on 
the ascendency, the right to travel 
has recognized. In_ periods 
when human rights generally were 
under restrictions, the right of travel 
has also suffered. The writ of ne 
exeat regno assured the citizen’s ob- 
ligations in ancient England,’ and 
had its counterpart in chapter 42 of 
the Magna Charta, which gave every 
free man the right to leave the realm 
in times of peace, striking down the 
policy of the King of placing his 
religious and political enemies in 


been 


national confinement. 

The declaration of the Right of 
the Man and Citizen in the French 
Constitution of December 14, 1791, 
speaks of a natural right of every 
person to live his life abroad, irre- 
boundaries. 


spective of national 


This solemn pronouncement had a 
short life, because on January 24, 
1792, the French Assembly passed a 
law prohibiting departure of French- 








men from the Kingdom without a 
passport. After the autocratic era 
following the Napoleonic wars, the 
freedom of international movement 
had become generally recognized in 
the world, with some exceptions 
such as Russia, Rumania, Serbia, 
etc., where the emancipatory reforms 
had not taken hold. 

The principal recognized authori- 
ties of international law over the 
last few centuries have spoken of a 
right to travel guaranteed by the 
laws of nations.2 The upheavals 
after World War I have almost uni- 
versally established a passport con- 
trol over the movement of persons 
into and out of the nations of the 
world. 

It was not until World War II, 
with the exception of Communist 
Russia, Nazi Germany and Musso- 
lini’s Italy, that the right to leave 
one’s country was substantially con- 
trolled and limited. 

It is common knowledge, of 
course, that in the countries in the 
Soviet orbit the average citizen is 





Do Citizens Have the Right To Travel? 


physically detained within the po- 
litical boundaries of his country and 
it is either a sign of political privi- 
lege or a case of unusually generous 
exception when he is allowed to 
egress from his land. 

The Universal Declaration of Hu- 
man Rights, adopted by the General 
Assembly of the United Nations, in- 
cludes the right to travel® but this 
declaration has not been implement- 
ed by the national legislatures, nor 
has it found practical acceptance in 
the policies of the member states. 


Travel Control... 
Administrative Discretion 


The United States, through its 
Secretary of State, has been issuing 
passports to its citizens ever since 
1796. The Attorney General in var- 
ious opinions held that the granting 
of a passport is not obligatory in any 
case.* These opinions, however, con- 
cerned rather the nationality status 
of the passport applicant than his 
political conduct or security consid- 
erations. It was only in this century, 





1. Holdsworth, A History or Enciisn Law, 
230 (3d ed. 1922). 

2. 2 Grotius, De sure sexi d. II.; 2 Huber, 
De sure civico 4-7; 8 Puffendorf, De sure 
NATURAE ET GENTIUM T.I.L. Chapter XI, §2-3; 
Beccaria, Der pe.rrtr £ DELLE pene, Chapter 
XXXII; 1 Vattel, Tue Law or nations, Chap- 
ter XIX. 

3. Universal Declaratien ef Human Rights, 
Article 13, Paragraph 2. 

4. 1869, 13 Op. Atty. Gen. 90; 901, 23 Op. 
Atty. Gen. 509. 
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and particularly after World War II, 
that a so-called passport law started 


to develop, producing its challeng- 
ing 
problems. 

It can hardly be contended that 
the Act of August 18, 1856, which 
might be referred to as the first gen- 


and substantial constitutional 


eral passport law, intended to dele- 
gate authority to the Secretary of 
State and have him determine who, 
among should have the 
right to travel to foreign countries. 


citizens, 


There is nothing in the legislative 
history to show that in passing the 
Act of 1856 and the subsequent acts, 
until World Wat 
tended to 


II, Congress in- 
authorize the executive 
power to formulate substantive con- 
ditions in the issuance of passports 
but rather to enable the executive to 
prescribe the required procedural 
rules.5 

For thirty 
Secretary of State has issued passport 


more than years, the 


rules pursuant to authority con- 
ferred upon him.® The simple as- 
signment of the Secretary of State of 
issuing passports has recently result- 
ed in a series of controversial prac- 
tices under the regulations issued by 
the Department of State.? The Sec- 
retary of State through his Passport 
Office has assumed the role of the 
supreme arbiter and determined 
whether a person should be permit- 
ted to travel abroad in the pursuit 
of his business or happiness. Because 
of the position adopted by the Secre- 
tary of State that the issuing of a 
passport is within the exercise of 
foreign policy, he has taken the po- 
sition that it is incumbent upon him 
to determine in his sole judgment 
and discretion whether the travel of 
a particular citizen is consonant with 
the best interests of a nation as in- 
terpreted by him. Be that as it may, 
the refusal of the Secretary of State 
to issue a passport to a citizen or re- 
strict it against use in certain coun- 
tries’ creates a conflict between a 
function claimed to be in the dis- 
cretionary exercise of foreign policy 
and the right of international loco- 
motion of the citizen claimed to be 
a constitutional right. 


The American passport originally 
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was not a document legally required 
for travel, but a so-called safe con- 
duct given to a citizen, advising 
foreign nations and American dip- 
that the 
bearer of the passport is under the 
protection of the United States. The 


lomatic representatives 


pre-war passport has been referred 
to at times as an “elegant superflu- 
ity” or as a political document. In 
times of peace a law-abiding citizen 
has always been free to leave the 
country without the permission of 
the Government.® 

It is the general impression of the 
public and also of the legal profes- 
sion that the issuance of a passport 
is a warranty or a badge of protec- 
the the 
United States and a promise of fu- 
behalf of the 
citizen in any mishap of his own 


tion by Government of 


ture intervention on 
causing or of an objective nature. 
It would be erroneous, however, to 
assume that the passport is the only 
evidence of relationship between the 
citizen and his country. As long as a 
person is a citizen, there are mutual 
obligations between him and _ his 
country. 

Travel control was introduced on 
a general scale during World War 
I.1° In 1941, after the declaration of 
the national emergency proclaimed 
by the President, the travel prohibi- 
tion was renewed.!! 

Shortly after the promulgation of 
the national emergency, Congress 
enacted a statute containing war- 
time restrictions generally with re- 
gard to the departure of persons 
from the United 
States.12 The discretionary authority 
of the Secretary of State is amply 


and entry into 


expressed in the regulations issued 
by him.!8 


One of the significant post-war 


legislative enactments in this field 

5. 11 Stat. 60 (1856), amended 14 Stat. 54, 
(1866), 32 Stat. 386 (1902); 44 Stat. 887 (1926); 
22 U.S.C. 223-226(b). 

6. 44 Stat. 887 (1926). 

7. 22 C.F.R. Part 51, the comprehensive 
rules and regulations set up in Executive Or- 
der 7856 (1938). 

8. Under 22 C.F.R. 51.75. 

9. 44 U.S. Dept. of State, THe American 
Passport 3-4 (1898). This book was prepared 
by Gaillard Hunt, passport clerk, and was or- 
dered printed by the Secretary of State. See 3 
Moore, INTERNATIONAL Law Dicest 862 (1906). 

10. In 1918 Congress made wartime travel 
unlawful without a passport. 40 Stat. 559 


Act ol 
1950!4 which contained a legislative 


was the Internal Security 
finding that it is part of the Com 
munist conspiracy to use passports. 
This law directed the Secretary of 
State to withhold passports from 
members of a Communist organiza 
tion when the organization is finally 
found by the Subversive Activities 
Control Board to require registra- 
tion. The President issued a declara 
tion of another national emergency 
on December 16, 1950, recalling the 
facts recited by the Internal Security 
Act.15 

Finally, the McCarran-Walter Act 
of 1952!6 created further restrictions 
dealing with the international loco- 
motion of United States citizens. 
Chapter 8 U.S.C. §1185 makes a citi- 
zen guilty of a crime punishable by 
such penalties as prescribed by law 
if he departs, or attempts to depart, 
the United 
bears a valid passport at a time ol 


from States unless he 
war or during the existence of any 
national emergency. National emer- 
gencies having the 
rather than the exception, it is there 


become order 
fore generally a crime for the citizen 
to travel outside the contiguous areas 
of the United States without a valid 
This the 
tional issue whether the right of in- 


passport. raises constitu- 
ternational travel is a right guaran- 
teed by the Fifth Amendment of the 
Constitution. In this context we are 
not concerned with the right of a 
noncitizen or a person of doubtful or 
contested nationality to receive an 
\merican passport. 

At this time in the face of the 
presidential proclamation’? and the 
McCarran-Walter Act,'!8 a 
cannot legally depart without a pass- 
Western 
areas excepted) 


citizen 


port (some Hemisphere 
the United 


States in pursuing his business, or 


from 


(1918) 

11. On May 27, 1941, Proc. No. 2487. 

12. June 21, 1941, 55 Stat. 272. Cf. Proc. 
No. 2523 and rules and regulations governing 
the exit and entry of citizens in wartime 
22 C.F.R. 53.1-53.9. 

13. See particularly 22 C.F.R. 51.75 and 22 
C.F.R. 53.1-8. The latter regulation was de- 
signed for wartime applicability. 

14. 50 U.S.C. 781 et seq. 

15. Procl. 2914, 64 Stat., A 457 

16. 66 Stat. 166 et seq., 8 U.S.C. 1101 et seq 

17. No. 3004, 18 Fed. Reg. 489, 67 Stat. c. 31 
issued January 17, 1953 

18. 66 Stat. 190; 8 U.S.C. 1185. 
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what he may call his happiness, with 
out incurring severe penalties pre 
scribed by law. 

Further rules and controls are con 
tained in the regulations issued in 
1952, 1t.e., 22 C.F.R. 51.135—51.143. 
These regulations were furthe 
amended in 1956 in expanding the 
scope of limitations by 


C.F.R. 51.136.19 


In 1¥52 the regulations eliminated 


revising 2 


the issuance of passports to persons 
with Communist Party membership, 
persons under the discipline of the 
Communist Party, persons who en 
gaged in activities which support the 
Communist and 


movement persons 


who are believed to go abroad to 
engage in activities which will ad 


vance the Communist movement, 
The 1956 


regulations*® broaden the scope of 


knowingly and willingly. 


those ineligible for international 
travel by the use of the following 
language: 
Limitations on the issuance of pass 
ports to certain other persons. 
In order to promote and safeguard 
the interests of the States, 


passport 


United 
facilities, except for direct 
and immediate return to the United 
States, will be refused to persons when 
it appears to the satisfaction of the 
Secretary of State that the person's 
would: (a) Violate 
the laws of the United States; (b) be 
prejudicial to the orderly conduct of 
foreign 


activities abroad 


relations; or (c) otherwise 


be prejudicial to the interests of the 
United States. 


Administrative Discretion , .. 
Judicial Brakes 


Few decisions dealt with the sub- 
ject before World War I. 


when the possession of a valid pass- 


\t a time 


port was not a legal prerequisite fon 
foreign travel, the courts were reluc 
tant to disturb the Secretary of 
State's 
field.2! 


Court of the United States even then 


discretion in the passport 


Nevertheless, the Supreme 
recognized that a citizen who was 
denied a passport had the right to 
seek judicial relief.** 

The 


changed considerably alter the ex 


attitude of the courts has 
ercise of discretion created a conflict 
with the citizen’s right of free move- 
The State has 


ment. Secretary of 


pleaded in vain in recent years that 
denial of 
field of 


(A strange, and to 


te issuance o1 passports 


is within the conducting 
foreign policy.** 
this writer's knowledge, unique po 


sition among the countries with 


democratic and constitutional back 
ground. It is clear today that there 
is a measure of judicial review, ‘ut 
administrative remec 
have been exhausted. C/f. Robeson 
Dulles, 235 F. 2d 810 (1956)). The 


seem to be 


only after 


courts more impressed 
with the importance of the citizen's 
right to 


constituticnal pursue his 


business or happiness by foreign 
travel than with the foreign policy 
aspect of the issue. 


Ache- 


son,*4 a case dealing with the denial 


For instance, in Bauer v. 


ola passport to a newspaper woman 
specializing in foreign reporting, the 
Federal District Court discarded the 
discretion, 


contention of absolute 


using this language: 


This Court is not willing to subscribe 
to the view that the executive power 
includes any absolute’ discretion 
which may encroach on the individ 
ual’s constitutional rights, or that the 
Congress has power to confer such 
absolute discretion. We hold that like 
other curtailments of personal liberty 
for the public good, the regulation of 
passports must be administered, not 
arbitrarily or capriciously, but fairly 
applying the law equally to all citi 
zens without discrimination, and with 
due process adapted to the exigencies 
of the situation. We hold further that 
such administration is possible under 
the existing statute and regulations. 


In several cases the denial of pass 
port was based on confidential in- 
formation in the possession of the 
Secretary of State, and its nature and 
source were kept out of the reach 
of the passport applicant or his 
counsel. The courts refused to sanc 


tion passport denials on such 
grounds, as seen in the Nathan,® 
Clark ,*® Boudin" 


cases. In none of these cases did the 


Kamen,2* and 


19. 21 Fed. Reg. 536, Jan. 10, 1956 

20. 22 C.F.R. 51.136. 

21. Urtetiqui v. d’Arcy, 344 US 
692, 698 (1835). 

22. In Perkins v. Elg, 307 U.S. 325 (1938) 

23. The Government usually relied in this 
respect on United States v. Curtiss-Wright Ex- 
port Corp., 299 U.S. 304 (1936). and Chicago 
& Southern Air Lines, Inc. v. Waterman SS 
Corp. 333 U.S. 103 (1948). 

24. 106 F. Supp. 445 (1952). 


(9 Pet.) 
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and New York and is a partner in a 
New York law firm. As a member of 
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for the Prosecution of Axis Criminality, 
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trials. A law graduate of the University 
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articles in the field of international and 
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Office witnesses 
against a passport applicant. In the 
Boudin case, the use by the Board of 
Passport Appeals of confidential in- 
formation not in the record was held 


by the District Court to be unconsti- 


Passport produce 


tutional as denial of due process. On 
appeal, the Court of Appeals held 
that the Secretary has no right to 
deny a passport without making ap- 
propriate factual findings against the 


applicant, remanded and ordered 


that the matter be returned to the 


Secretary for further consideration. 


The Secretary then, instead of pro- 
ceeding with the litigation, issued 


the passport. The courts, starting 


with Bauer v. Acheson, emphasized 


25. Nathan v. Dulles, 129 F 
(1955) 

26. Clark v. Dulles, 129 F. Supp. 950 (1955). 

27. Kamen v. Dulles, Civ. No. 1121-55; 
D.D.C. (1955). 

28. Boudin v. Dulles, 136 F. Supp. 218 
(1955) remanded 235 F. 2d 532 (1956); cf. De- 
partment of State regulations of 1954 which 
describes the procedure before the Board of 
Passport Appeals in the Department. 22 C.F.R. 
51.151 et seq. 


Supp. 951 
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the lack of procedural due process, 
particularly the absence of a hearing 
and of orderly procedure. 

A different result was reached by 
the District Court in the second Day- 
ton®® decision, a case involving the 
charge that the passport applicant 
was seeking to go abroad for the pur- 
pose of advancing the Communist 
cause. The Secretary of State was 
upheld in denying a passport on a 
record which meticulously separated 
reasons for denial based on confiden- 
tial information from reasons for 
denial based on information con- 
tained in the open record. The De- 
partment of State granted two hear- 
ings to the passport applicant who 
was given an opportunity to cross- 
examine the Government's witnesses. 

It is a noteworthy phenomenon of 
our legal system that with the ex- 
pansion of controls and curtailment 
of international travel, judicial pro- 
nouncements by our courts have be- 
come more frequent and endorsed 
the citizen’s right to travel in the 
face of adverse discretionary steps 
taken by the Secretary of State. 

The Court of Appeals of the 
District of Columbia Circuit, which 
has the principal appellate jurisdic- 
tion in passport cases, has shifted in 
its attitude from regarding the pass- 
port principally as a document en- 
titling the bearer to receive the 
protection and the good offices of 
American diplomatic and consular 
offices abroad and has voiced the 
view that the passport is a means of 
licensing a citizen in the exercise of 
his pursuit of business or happiness. 
Cf. Communist Party of US. v. 
Subversive Acts Control Board, 223 
F. 2d 531, 555-556 (1954) and 
Schachtman v. Dulles, 225 F. 2d 938 
(1955). In the Shachtman case, the 
Chief Judge held that “the denial of 
a passport accordingly causes a de- 
privation of liberty that a citizen 
otherwise would have” and the Sec- 
retary may not “in his discretion 
deprive a citizen of liberty without 
due process of law”. He stated that a 
citizen’s “Freedom to leave a country 
or a hemisphere is as much a part of 
his liberty as freedom to leave a 
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State”’.3° 

Therefore it can be stated that in 
the absence of paramount and con- 
vincing national interest and securi- 
ty the courts are inclined to regard 
the right to travel abroad as a con- 
stitutional right rather than as a 
privilege bestowed upon the citizen 
within the discretion of the Secretary 
of State. 

Physical confinement, even to 
such a large geographical area as the 
United States, except in cases of sen- 
tence pronounced for past crime, has 
found no acceptance by the courts 
in recent years.*! 


The Soviet Policy... 
Passports and Restrictions 


Much has been said recently about 
the arbitrary discretion exercised by 
the executive department of the 
Government in the issuance of pass- 
ports but in all fairness and with the 
desire of presenting the other side 
of the picture, the American pass- 
port policy should be compared 
with the passport policy of countries 
in the Soviet orbit.’? 

For instance, in Poland, the De- 
cree of August 14, 1954, contains in- 
teresting formulae for comparison. 
Until 1954, the law of passports of 
July 14, 1936, remained valid, except 
for a few minor amendments, passed 
by the law of April 7, 1949 (Dz. U. 
1949, No. 23); Declaration of May 
10, 1949, of the Ministry of Public 
Administration (Dz. U. 1949, No. 34, 
Law No. 254) . Even in the 1936 Pass- 
port Law of Poland it was prescribed 
that a passport should be denied if 
the issuance of the passport for a 
certain person would jeopardize an 
important interest of the state or 
endanger security, public peace or 


29. 146 F. Supp. 876 (December 21, 1956), 
remanded by the Court of Appeals, 235 F. 2d 
43 (September 13, 1956). 

30. Id. at page 944 and 945. In Williams v. 
Fears, 179 U.S. 270 (1900), Chief Justice Fuller 
of the Supreme Court states: “Undoubtedly 
the right of locomotion, the right to remove 
from one place to another according to incli- 
nation, is an attribute of personal liberty, and 
the right, ordinarily, of free transit from and 
through the territory of any State is a right 
secured by the Fourteenth Amendment and 
by other provisions of the Constitution.” See 
also Edwards v. California, 314 U.S. 160 (1941). 

31. In Kraus v. Dulles, 235 F. 2d 840 (1956), 
the Court of Appeals held that it was arbitrary 


order. After 1945, the issuance o 
passports in Poland was generally 
matter within the discretion of th« 
Ministry of Public Security. Becaus: 
of the security angle, jurisdiction for 
the issuance of passports was trans 
ferred from the Ministry of Internal 
Affairs, first to the Ministry for 
Public Administration and on April 
28, 1950, to the Ministry for Public 
Security. (Dz. U. 1950, No. 26, Law 
No. 233). Although passports have 
been issued by the Polish Govern 
ment in exceptional cases, the Po- 
lish Government saw fit to pass a 
new passport law (Article 27, Dz. U. 
1954, No. 39, Law No. 170). The 
Polish law provides in its Article | 
that it is a crime to leave the coun 
try without a valid passport. 

A Polish citizen shall not be allowed 

to cross the borders of Poland unless 

he can produce a valid passport for 


abroad and unless specific provisions 
otherwise provide. 


In the spirit of a police state, the 
passport-issuing authority also deter- 
mines the time when the passport 
shall leave the 
well as the period of his re-entry. 
Even the points of exit and entry 


bearer country as 


may be determined in the passport 
(Art. 13). The Polish Ministry for 
Public Security has complete discre- 
tion to invalidate a passport at any 
time for important reasons. The Po- 
lish national after returning to Po- 
land has to surrender the passport 
within three days (Article 17). 

In the collectivist spirit of the So- 
viet-sponsored regime, so-called ‘col 
lective passports” have become the 
order of the day, probably for the 
safe control of citizens abroad. It 
can be stated today that it is a rarity 
for anyone, except for an official of 


(Continued on page 378) 


and capricious to single out a particular pass- 
port applicant for the purpose of giving him a 
“means test” and have him show that he 
would have financial resources to support 
himself abroad. The Court reached this con- 
clusion although in the past the citizen's con- 
duct and his having become destitute had 
been “embarrassing” to the Foreign Service 
offices abroad. 

32. The Mid-European Law Project and its 
Highlights of Current Legislation and Activi- 
ties in Mid-Europe, Library of Congress, un- 
der the editorship of Dr. F. Gsovski, assem- 
bled valuable material on this subject. See 
particularly the contribution of Alfons Sergot 
in Volume II, No. 10 (1954). 
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Congested Trial Calendars: 


It’s About Time To Do Something About Them 


by J. Harry LaBrum + of the Pennsylvania Bar (Philadelphia) 


The original title of this paper by Mr. LaBrum—“Clearing Dockets by Arbitra- 
tion”——indicates that he had in mind the Pennsylvania Arbitration Act, adopted in 
1952 as one method of reducing the crowded court dockets. Mr. LaBrum does 
more than discuss the Arbitration Act, however: he suggests that the solution to 
crowded dockets lies in the hands of the profession and the public. 





Most lawyers will probably agree 
that the subject suggested for this 
paper—‘‘clearing dockets by arbitra- 
tion”’—is not only misleading but im- 
possible as well. We can all agree 
that there is no one method of solv- 
ing this pressing problem of dispos- 
ing of litigation, whatever its nature, 
within a reasonable time. That it is 
almost a universal problem in juris- 
dictions which have adopted the 
American system of jurisprudence, 
is evidenced by the fact that the 
courts of the Philippine Islands 
found themselves with a backlog of 
35,000 untried cases at the end of 
the fiscal period for 1955. 

Conditions such as these demand 
the best thinking of the Bench, the 
Bar and the public alike if we are 
to afford litigants their right to a 
speedy hearing and determination 
of their disputes. Justice delayed is 
justice denied. My purpose has been 
to examine certain specific phases of 
the problem in the hope that we 
may discover that something con- 
structive can be done in those areas 


right now. That is how my subject 
became “It’s About Time”. 


My study convinced me that it’s 
about time we quit making speeches 
about our clogged-up dockets and 
start doing something about them. 
It’s about time we got down to work, 
attacking every phase of the prob- 
lem in a business-like fashion. We 
must break the problem down, drive 
each little segment into a corner 
and conquer it. If we do that, we 
may in time bring about a much 
healthier condition in this vital part 
of our system. 

First, it’s about time we quit over- 
stating and magnifying the scope of 
the problem. It seems to me that 
almost every speech and every ar- 
ticle on the subject overlooks one 
very fundamental fact. That is this: 
when we adopted the rule of law 
we knowingly, and with our eyes 
open, agreed to a certain amount 
of delay in settling our disputes. 
You can settle an argument a lot 
more quickly with a shillelagh or a 
shotgun than you can by filing a suit 
and trying it before a jury. And you 
can recover your damages much 
more speedily with an uppercut and 
a quick rifling of your adversary’s 





pocketbook than with litigation. 

However, long ago we elected not 
to do things that way. We agreed to 
submit our differences to courts and 
juries. We certainly knew then, or 
should have known, that those proc- 
esses would take time. That is the 
price of civilization. 

Unfortunately, in our modern age 
this problem of delay has worsened, 
due in large part to an increase in 
population, the mobile nature of 
our civilization and many other rea- 
sons, all of which are part of the 
increased tempo which has come 
with the technological age. Auto- 
mobiles are used for every move- 
ment—to go to the corner grocery, 
to take children to school, to go to 
business and social affairs, for va- 
cations, for business trips, for every 
reason under the sun and for no 
reason at all. 

The result is an almost incredible 
number of personal injury and 
property damage suits. Of course, 
other civil and criminal cases have 
also increased in number. My study, 
however, has been limited to cases 
involving casualty claims. This is 
the real core of our problem. 

All of us could therefore profit- 
ably spend a little time exploring 
some of the different areas in which 
we might effect some quick improve- 
ments. We must work on each of 
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these areas, independently, with 
vigor and determination. If we do, 
the improvements, all added to- 
gether, will be worthwhile. We must 
remember that there is no one-shot, 
over-all cure for this problem. It 
will require hard work, by man, 
people, and we had better get to it. 

It’s also about time we quit put- 
ting all the blame for this situation 
on the insurance companies. I have 
never hesitated to criticize the in- 
surance companies when I felt they 
were out Of line or at fault in any 
way. Two years ago, before the Fed 
eration of Insurance Counsel, | 
urged the companies as well as trial 
counsel to scrutinize their methods 
and to abandon any practice which 
even resembled a Gelaying tactic.! 
I thought then, and I think now, 
that it is good business for the com- 
panies to push every case to a con- 
clusion as quickly as possible. This 
is contrary to the traditional defense 
attitude, but most companies are do- 
ing it today and they are to be com- 
mended tor it. 

For that reason, I say let’s stop 
blaming the insurance companies. 
Let’s look at the facts and try to 
cure the situation by constructive 
criticism, no matter whom it may 
hurt. rather than by falling back on 
the old familiar refrain against the 
insurance companies. 

Let those companies continue to 
admit liability when they should; 
make settlements promptiy; aban- 
don any of the old dilatory maneu- 
vers which may still be in use; and 
not allow a case to go to suit at all if 
it can be settled on a reasonable 
basis. A staggering part of our back- 
log in almost every court represents 
cases which will never be tried. 
They are bound to be settled. Many 
of them are cases which, with some 
determined effort and plain talk by 
an adjuster or by house counsel, 


would never have reached the court. 


We should dispose of this backlog 
more with 
this kind of case. We must never go 


and not build up any 
back to that “courthouse door’ com- 
plex. It is bad policy for the com- 


pany, for the lawyer and for the 
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litigant, and it is contrary to the 
public interest. 

It's about time, too, for plaintiffs’ 
attorneys to stand up and accept 
their share of responsibility for the 
clogged condition of our dockets. 
Most of them do nothing but com- 
plain. Few make any constructive 
suggestions for alleviating the situ- 
ation. With a little soul-searching, 
such as most of the insurance com- 


panies have already made, these 
men could make a greater contribu- 
solution of this 


tion towards the 


problem than perhaps any other 
group. 

It’s about time, too, for some ol 
them to admit that, at least once in 
a while, there is an insured drive 
who is not at fault and who should 
not be sued. 

Members of this group should 
also give some consideration to try 
ing cases with their own wits and 
their own evidence, rather than try- 
ing to brain-wash the defendant, Itis 
and _ his with all 


sorts of so-called “discovery” efforts. 


counsel insurer 

And it’s about time these plain- 
tiffs’ attorneys developed a fair and 
above-board attitude in appraising 
the value of a case as this would go 
a long way toward freeing the dock- 
ets for those cases which must be 
tried. Such an attitude would, in 
turn, induce even greater efforts by 
insurance carriers and their coun- 
sel to reach a speedy settlement of 
claims. 

It’s about time for officials in ev- 
ery jurisdiction to take a good long 
look at the New Jersey system for 
making the judges and the courts 
more effective and more efficient. 
Everyone admires New Jersey—but 
few jurisdictions have done any- 
thing about it. I am sure our good 
friend, Chief Justice Arthur Van- 
derbilt, does not claim to have a 
patent or copyright on any part of 
the system he has put into effect. 
We can be sure that he is only too 
anxious to make the experience and 
knowledge of his court and admin- 
istrative staff available to the chief 
justices of other jurisdictions. 

To be sure, if you will pardon the 
language, it takes just plain guts to 


adopt such a system and subject tly 
judges as well as the lawyers to co 

stant pressure to keep the dock 

current. But it can be done, as N« 

Jersey has demonstrated, and me 

of good will everywhere should b 
able to work at it in a co-operativ: 
spirit for the common good. Thx 
benefits to the public and to ow 
profession would be almost immeas 
urable. 

Reverting for a moment to my 
original subject, it’s about time we 
of the Bar encouraged the greate: 
use of arbitration, especially in cases 
involving smaller amounts and sim 
pler issues. We have already done 
this to some extent in Pennsylvania 

Admittedly, the Pennsylvania Ar 
bitration Plan is too limited in scope 
to effect a real cure in the situation. 
Nevertheless it is worth while be 
cause it does help to clear the dock 
ets of cases involving a thousand 
dollars or less. This makes it pos 
sible for the Common Pleas Courts 
in counties other than Philadelphia 
to try the cases involving greater 
amounts and more complicated is 
sues. This plan therefore presents a 
partial remedy which should be 
more widely adopted. 

In a typical county in Pennsy! 
vania, statistics indicate that almost 
half of the docket in- 
volve civil claims of a thousand dol- 


all cases on 


lars or less. It doesn’t take a mathe- 
matician to appreciate the time that 
could be saved if the workload of 
the court in such a county could be 
reduced by 40 or 50 per cent. 

The statute 
not impose compulsory arbitration 
uniformly throughout the state. It 
permits county courts, in their dis- 


Pennsylvania does 


cretion, to impose arbitration by 
rule of court. Therefore, the arbi 
tration device can be utilized or not 
depending on the status of a partic- 
ular court’s calendar. In addition, 
since the courts control the arbitra- 
tion system, and the arbitrators are 
chosen from among the members of 
the Bar, the legal profession has 
not been excluded and, in fact, ap- 
pear generally to favor the plan. 


1. Time To Take Stock, Feperation or In- 
SURANCE CouNsEL QuartTerty, October, 1954. 
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The plan was enacted in 1952 in 
the form of an amendment to an 
Arbitration Act which had been on 
1836. Since 
amendment 


our statute books since 
the adoption of the 
more than thirty-six of the state’s 
sixty-seven counties have utilized 
this method of relieving congestion. 
Only those cases involving title to 
real estate are excluded. 

The rules provide that the arbi- 
trators must be appointed within 
ten days after a case is at issue, and 
they must submit their report 
within twenty days after the hearing 
is conducted. In many cases the de- 
cision is rendered at the close of the 
hearing. Generally hearings are 
held in court rooms and are digni- 
fied, orderly proceedings. The rules 
of evidence are observed, but with 
less formality than ina jury trial. No 
record is kept unless requested, in 
which case the party requesting the 
record must pay the costs involved. 

One of the obvious advantages to 
the system is that the only limit to 
the number of tribunals available 
for hearing claims is the number of 
participating lawyers in the county. 

The courts are authorized to fix 
the arbitrator’s fee and in the vari- 
ous counties the fees vary from fif- 
teen to thirty-five dollars per arbi- 
trator. The fees are paid by the 
county and apparently the savings 
in court and jury costs more than 
offset the amount paid to the 
arbitrators. 

The constitutionality of the act 
was upheld? by the Supreme Court 
of Pennsylvania in 1952. Mr. Chief 
Justice Stern, in his opinion for the 
court, also succinctly set forth® the 
advantages of the Act, stating: 

The Act of 1952. . . is of extreme 
importance in that it effects a de- 
cided innovation in procedure for 

the adjudication of the class of mi- 

nor claims to which it relates. It has 

many obvious advantages. It is clearly 
designed to meet the situation which 
prevails in some communities of jury 
lists being clogged to a point where 
trials can be had only after long pe- 
riod of delay, —a condition resulting 
largely from the modern influx of 
negligence cases arising from auto- 
mobile accidents in a great number 
of which no serious personal injuries 


are involved. Removing the smaller 
claims from the lists not only paves 
the way for the speedier trial of ac- 
tions involving larger amounts, but, 
what is of equal or perhaps even 
greater importance, makes it possible 
for the immediate disposition of the 
smaller claims themselves, thus satis- 
fying the need for prompt relief in 
such cases. By the same token, and 
working to the same end, the use ol 
the Act will free courts for the speed- 
other 


ier performance of judicial 


functions. Moreover, there will be a 
saving to claimants of both time and 
expense by reason of greater flexibil- 
ity in fixing the exact day and hour 
for hearings before the arbitrators as 
compared with the more cumbersome 
and less adaptable arrangements of 
court calendars. 


Much of the 
tem is attributed to the willingness 


success of the sys- 


of lawyers to proceed to a hearing 
without seeking continuances and 
to their efforts in getting witnesses 
to attend hearings voluntarily and 
to co-operate with the arbitrators. 
All this is of course commendable, 
but it escapes me why this same en- 
thusiasm cannot be applied to the 
normal courtroom practice with 
equal success. 

Finally, it’s about time for the 
general public, and litigants in par- 
ticular, to do something besides 
complain about the situation. In ad- 
dition to being a little more under- 
standing and less critical, these peo- 
ple can inject into the problem 
something which has been steadily 
disappearing and which they alone 
can recapture—good conscience and 
old-fashioned truth. Yes, the truth. 
They can begin by examining their 
consciences; by being scrupulously 
factual in stating the circumstances 
and events which resulted in their 
claims; and by explaining to their 
lawyers what really happened. Not 
what they think they have to prove 
to prevail; not what the guardhouse 
lawyer next door plants in their 
minds; but the honest-to-goodness 
truth. 

As every lawyer knows, even 
when both sides are scrupulously 
honest, different versions of the facts 
almost always develop. And when 
one party or the other sets out to 


make the “facts” suit his side of the 
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J. Harry LaBrum was admitted to 
the Pennsylvania Bar in 1925 and has 
practiced in Philadelphia since then. He 
was Deputy Attorney General of the 


Commonwealth in 1936-1937, and 
served as a colonel in the Signal Corps 
during World War Il. He is the author 
of a variety of articles in professional 
journals. 





case, the lawyers as well as the court 
and the jury are deprived of the 
opportunity to resolve the 
quickly and fairly. Moreover, with 


case 


a littke more truth telling in the 


preliminary fewer suits 


would be started and more of those 


stages, 


started would be settled short of the 
courthouse door. 

It seems trite to say that every ac- 
cident should not result in the filing 
of a suit. But the public in recent 
years has become so insurance con- 
scious and so litigation conscious 
that many an automobile accident 
claim which would have been dis- 
missed with a shrug ten years ago 
results in a lawsuit today. 

No one, or should I say hardly 
anyone, admits fault in these cases. 
If the public generally would look 
askance at a neighbor, acquaintance 
or friend even though he 
knows he alone was at fault, brings 


who, 
suit and justifies his action on the 


2. Smith Case, 381 Pa. 223. The Court held, 
inter alia, that the statutory scheme does not 
deny the right to trial by jury, because such a 
trial may be obtained by an appeal from the 
arbitrator’s award. Other constitutional objec- 
tions were also raised, but none were sus- 
tained. 

3. 381 Pa. 223, 229 
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basis that the claim is really against 
the insurance company and not the 
other individual, it would not be 
long before the case load would be 
diminished to a considerable extent. 


It has always been a source of 
wonderment to me that a citizen 
thoroughly honest in all other mat- 
ters will often not hesitate to twist 
circumstances to suit his conveni- 
ence in a claim against an insured 
automobile owner and justify it on 
the basis that the insurance com- 
pany will have to pay the claim. I 
venture to say that much of the 
clogged condition of our dockets is 
due to this kind of case, none or very 
few of which will ever be tried. I 
therefore suggest that a return to 
good old-fashioned honesty would 
help to clear the dockets. 

It’s also about time the Bench 
and the Bar stopped suggesting pana- 
ceas. Neither comparative negli- 
gence nor compensation is the an- 


swer. Comparative negligence, or 
apportionment of damage accord- 
ing to the degree of fault, will in- 
crease rather than decrease the num- 


ber of suits filed. The doctrine 
invites litigation. 
Compensation in all casualty 


cases would substitute the inexpert 
for the expert, the politician for the 
lawyer and a bureaucrat for the 
jury. I am satisfied that only our 
profession, dedicated as it is to the 
ideal of equal justice under law, is 
capable of effecting substantial jus- 
tice in this important area of hu- 
man affairs. Many thoughtful law- 
yers are genuinely concerned that 
the loose talk and the complaining 
of the Bench, the Bar and litigants 
alike may induce a public clamor 
for the substitution of some remedy 
which will deprive all those in- 
volved of their traditional right of 
a trial by jury and due process of 
law. 


Commercial Law League 


Sponsors Essay 


A $1000 prize essay contest, open 
to all law school seniors and to prac- 
ticing lawyers throughout United 
States and Canada, has been an- 
nounced by the Commercial Law 
League of America, whose exec- 
utive offices are at 111 West Mon- 
roe Street, Chicago 3, Illinois. 

Notice of the contest rules and 
other details have been sent to every 
law school, every local and state bar 
association and to every law bulletin 
publisher throughout the contest 
area. Deadline for the submission of 
entries has been set at June 1, 1957, 
with winners to be announced at 
the annual meeting of the League 
in July at Houston, Texas. First 
prize will be a $1000 U. S. Savings 
Bond, second prize a $500 U. S. Sav- 
ings Bond and ten Honorable Men- 
tion prizes will be awarded to the 
runners-up. These will comprise a 
one year subscription to the Com- 
mercial Law Journal, the monthly 


314 American Bar Association Journal 


Contest 


publication of the League. Judges 
of the entries, who will be an- 
nounced later, will include prom- 
inent legal educators and _ jurists. 
The following is a list of subjects 
from which the contestant may 
choose any one as the subject of his 
essay: 
(a) Does the Uniform Sales Act 
Offer Adequate Protection to 
a Seller—to a Buyer? 
(b) Field Warehousing for Small 


Businesses, Factoring and 
Factors’ Liens—a Boon or 
Not? 


(c) Should Tax Claims of the 
United States Government Be 
Given Priority Only for One 
Year Prior to Bankruptcy? 

(d) The Role of the Lawyer in 
the Commercial World To- 
day. 

(e) Opportunity and Challenge 
To Bring Commercial Laws 


The upshot of all these observa 
tions is that there is no quick, over 
all solution for the situation we fac 
today. There are, however, areas it 
which each of us, and each group 
can do constructive work. Even a 
slight improvement in each of those 
areas would add up to substantial 
gains in the whole situation. Real 
improvement in one or more of 
those areas will bring us much 
closer to the ideal. But that ideal 
will not be achieved without honest 
thinking and great effort on the part 
of all concerned—the insurance com- 
panies, counsel for both plaintiffs 
and defendants, the courts, and the 
general public. 

Our duty as lawyers, and particu- 
larly as specialists in this field, is to 
keep driving until the goal is 
reached. We shall not be worthy of 
our profession if we settle for any- 
thing less. 


in Step with Present Day 
Needs. 

Members of the Commercial Law 
League of America are not eligible 
to participate. Entry blanks may be 
obtained from law school offices, 
bar association secretaries or the 
League office in Chicago. 

The sponsoring organization, 
founded in 1895, includes among its 
members over 4000 practicing law- 
yers, who are interested, among 
other things, in commercial and in- 
solvency laws. The stated objectives 
of the League include the elevation 
of the standards of practice in all 
fields of commercial law, the en- 
couragement of an honorable course 
of dealing among its members and 
in the profession at large, the pro- 
motion of uniformity of legislation 
in matters affecting commercial law 
and in fostering among its members 
a feeling of fraternity and mutual 
confidence. 
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Our Professional Responsibility: 





Lawyers Make Freedom a Living Thing 


by John D. Randall + of the Iowa Bar (Cedar Rapids ) 


A lawyer is performing a public service even when he is engaged in private 
practice, Mr. Randall writes, for partisan advocacy, under our system of law, is a 
public service. Mr. Randall discusses the three major services that the legal profes- 
sion performs in modern society, and reminds us that only a thorough understand- 


ing of the traditions of our profession can maintain a Bar that effectively performs 
those services. The article is taken from an address delivered by Mr. Randall be- 
fore the Annual Meeting of the State Bar of Arizona last year, when he was Chair- 


man of the Association’s House of Delegates. 





The legal profession is now facing 
the greatest challenge in its history. 
Our nation has made the greatest 
technological that have 
been known during recorded history. 
We are surrounded by scientific mar- 
vels, and the American laborer to- 
day lives better than the most pam- 
pered monarch of two centuries ago. 
We have achieved a_ longevity 
through the research of our physi- 
cians which is the marvel of the 
world. We seem to have everything. 
I still question: Is this enough? The 
very science which makes all of these 
things possible has also created a 
weapon which would, in a moment, 
destroy these advances. It is estimated 
that by 1975 there will be over 
200,000,000 citizens of these United 
States, and that by 2000 our popula- 
tion will be 300,000,000. It is up to 
the lawyers to see that we remain a 
nation with a government of laws 


advances 


and not of men, no matter what the 


population or the standard of living 
may be. 


A few years ago, Henry R. Luce, 
Editor-in-Chief of Time, Life, and 
Fortune magazines said, “The law 
itself enjoys an extraordinary immu- 
nity from public interest and so do 
lawyers, as lawyers. That’s one way 
in which they are smarter than any- 
body else. The American people are 
governed by lawyers—and they al- 
ways have been.” 

We should not forget that of fifty- 
six names signed to the Declaration 
of Independence, twenty-five were 
lawyers, while out of fifty-five states- 
men who framed our Constitution, 
thirty-two were lawyers. 

We speak with reverence of our 
Constitution, but have we stopped 
to think that without the lawyer and 
the court, our Constitution would 
be merely a collection of words on 
a sheet of paper? I understand that 
the Constitution of Soviet Russia is 
a beautiful thing to read, but it is 
meaningless. Our Constitution would 
likewise be meaningless without the 
lawyers who make it a living thing. 


The lawyer who undertakes the 
practice of his profession cannot rest 
content with the faithful discharge 
of duties assigned to him by others. 
His work must find its direction 
within a larger frame. All that he 
does must evidence a dedication, not 
merely to a specific assignment, but 
to the enduring ideals of his voca- 
tion. Only such a dedication will 
enable him to reconcile fidelity to 
those he serves with equal fidelity to 
an office that makes demands on his 
conscience transcending the involve- 
ments of immediate interest. 

A true sense of professional re- 
sponsibility must be derived from 
an understanding of the reasons that 
lie back of specific restraints, such 
as the traditional standards of con- 
duct of a lawyer as codified in the 
Canons of Ethics. The grounds for 
the lawyer’s peculiar obligations are 
to be found in the nature of his call- 
ing. The lawyer who seeks a clear 
understanding of his duties will be 
led to reflect on the peculiar services 
his profession renders to society, and 
the services it might render if its full 
capacity was realized. When the law- 
yer fully understands the nature of 
his office, he will then discern what 
restraints must be observed in order 
to keep that office wholesome and 
effective. 

We must inculcate in each of our 
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lawyers today as well as in each of 


the law students and our future law- 
yers, an understanding, not merely 
of the established standards of pro- 

but the 
these standards. 


fessional conduct, 
that lie back of 
Today, the lawyer plays a chang- 


reasons 


ing and increasingly varied role. In 
many developing fields, the precise 
contributions of the legal profession 
are as yet undefined. In these areas, 
the lawyer who determines what his 
own contribution shall be is at the 
same time helping to shape the fu- 
ture role of the profession itself. 

In the duties that the lawyer must 
now undertake, the inherited tradi- 
tions of the Bar often yield but an 
indirect guidance. Principles of con- 
duct applicable to appearance in 
open court do not, for example, re- 
solve the issues confronting the law- 
yer who must assume the delicate 
task of mediating among opposing 
interests. Where the lawyer’s work 
is of sufficient public concern to be- 
come newsworthy, his audience is to- 
day often vastly expanded and, at 
the same time, probably less under- 
standing of the issues at stake than 
it was formerly. While performance 
under public scrutiny may at times 
reinforce the sense of professional 
obligation, it may also create grave 
temptations to unprofessional con- 
duct. 

For all these reasons, the lawyer 
today stands in special need of a 
clear understanding of his obliga- 
tions, and of the vital connection be- 
tween those obligations and the role 
his profession plays in the total pro- 
cesses of society. To the extent that 
the organized Bar can give to each 
lawyer such an understanding of his 
obligations, to that extent will the 
organized Bar continue to be a force 
for good in the community and a 
great public service. 

In modern society, the legal pro- 
fession may be said to perform three 
major services. The most obvious of 
these relates to the lawyer's role as 
an advocate and counselor. The sec- 
ond has to do with the lawyer as one 
who designs a framework that will 
give form and direction to collabora- 
tive effort. His third service runs not 
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to particular clients, but to the pub- 
lic as a whole. 

We should first consider the fa- 
miliar role of the lawyer as an advo- 
cate in open court. The advocate in 
open court has been a powerful in- 
fluence in the administration and 
development of the law. 

The fact that an advocate is par- 
tisan is essential to the integrity of 
the adjudicative process. Adjudica- 
tive functions are most successful 
when the primary responsibility for 
developing the essential facts and 
arguments is placed on the interest- 
ed parties. This procedure enables 
the deciding tribunal to maintain its 
position as an impartial arbiter. If 
the court were required to make ex- 
tensive factual inquiries of its own, 
it would tend to defend the results 
of those inquiries and to resist criti- 
cism of them. 

The lawyer as a partisan advocate 
is an indispensable part of a larger 
order of human affairs. Our system 
of government presupposes a distinc- 
tion between a judicial determina- 
tion on the one hand and an execu- 
tive or legislative order on the other. 
If this distinction becomes blurred, 
the fundamental processes of democ- 
racy are disturbed and confused. The 
role of the lawyer as an advocate is 
an essential of any system of govern- 
ment that includes as one of its fun- 
damental procedures the deciding of 
controversies by disinterested tribu- 
nals. 

However important the art of ad- 
vocacy may be in our system, anoth 
er feature of the work of a lawyer is 
equally important, that is the law- 
yer’s role as counselor. In the law- 
yer’s office a client learns what he 
may and may not do, and the guid- 
ance of his lawyer insures adherence 
to the law far more frequently than 
does the injunction of a court of 
equity or prosecution in a criminal 
court. 

The lawyer giving legal advice to 
his client serves in a role quite dif- 
ferent from that of a lawyer arguing 
a case in open court. Corresponding 
to this difference in the function 
performed, there is a difference in 


the appropriate standards of profes 
sional responsibility. 

The 
committed a crime or to have de 


man who appears to have 
ceived a purchaser is entitled to a 
fair hearing, not only on the fact of 
his guilt, but on the consequences 
that attach to his wrongdoing, if es 
tablished. Partisan advocacy is essen 
tial for such a hearing, and the law 
yer pleading his case may properly 
present it in the light most favorable 
to his client. A similar resolution of 
doubt in one direction becomes in- 
appropriate when the lawyer acts as 
counselor. The reasons that justify 
and even require partisan advocacy 
in the trial of a cause do not grant 
any license to the lawyer to partici- 
pate as legal adviser in a line of 
conduct that is illegal, unfair, or dis- 
ingenuous. Not only must the law- 
yer not knowingly take part in such 
a course of conduct, but he must be 
at pains to preserve a sufficient de- 
tachment from his client’s interests 
so that he remains capable of a 
sound and objective appraisal of the 
propriety of what his client proposes 
to do. 

Finally, we should consider the 
lawyer’s opportunities and obliga- 
tions of public service. A sure sense 
of the broader obligations of the 
legal profession must have its roots 
in the lawyer’s own practice. His 
public service must begin at home. 

Private practice is a form of pub- 
lic service when it is conducted with 
an appreciation of, and a respect for, 
the larger framework of government 
of which it forms a part. It is within 
this larger framework that the law- 
yer must seek answer to what he 
must do, and the limits of what he 
may do. 

Thus, partisan advocacy is a form 
of public service so long as it aids 
the process of adjudication. It ceases 
to be so when it hinders that process, 
when it misleads, distorts and be- 
clouds the issues, renders 
the task of the deciding tribunal not 


when it 


easier, but more difficult. Judges are 
inevitably the mirrors of the Bar 
practicing before them. They can, 
with difficulty, rise above the sources 
on which they must depend in reach- 
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ing their decision. The primary re- 
sponsibility for preserving adjudica- 
tion as a meaningful and useful so 
cial tool rests ultimately with the 
practicing legal profession. 

Private legal practice, properly 
pursued is, in itself, a public service. 
his reflection should not induce a 
sense of complacency in the lawyer, 
nor lead him to disparage those 
forms of public service that fall out- 
side the normal practice of law. On 
the contrary, a proper sense of the 
significance of his role as a represen- 
tative of private clients will almost 
inevitably lead the lawyer into 
broader fields of public service. 

The lawyer's highest loyalty is a 
loyalty that runs, not to persons, but 
to procedures and institutions. It is 
the lawyer’s duty to preserve the in- 
tegrity of those fundamental proc- 
esses of government and self-govern- 
ment upon which the successful 
functioning of our society depends. 

All institutions, however sound in 
purpose, present temptations to in- 
terested exploitation, to abusive 
short cuts, to corroding misinterpre- 
The 


may be observed while means are 


tations. forms of democracy 


found to circumvent inconvenient 


consequences resulting from the 
compliance with those forms. A law- 
yer recreant to his responsibility can 
so disrupt the hearing of a cause as 
to paralyze the ordinary functioning 
of the adjudicative process, and to 
render difficult any rational disposi- 
tion of the case. Everywhere, demo- 
cratic and constitutional government 
is dependent on voluntary and un- 
derstanding co-operation in the 
maintenance of its fundamental 
processes and forms. 

It is the lawyer’s duty to preserve 
and advance this indispensable co- 
operation by keeping alive the will- 
ingness to engage in it, and by im- 
parting the understanding that will 
give it direction and effectiveness. 
This is a duty that attaches not only 
to his private practice, but to his 
relations with the public. In this 
manner, he is not entitled to take 
public opinion as a mandate by 
which to orient and justify his ac- 
tions, but he has an affirmative duty 


to help shape the growth and devel- 
opment of public attitude toward 
fair procedures and due process. 

Without this essential leadership, 
there is an inevitable tendency for 
practice to drift downward to the 
level of those who have the least un- 
derstanding of the issues at stake, 
whose experience of life has not 
taught them the vital importance of 
preserving just and proper forms of 
procedure. It is chiefly for the law- 
yer that the term “due process” takes 
on tangible meaning, for whom it 
indicates what is allowable and what 
is not, and who realizes what a ruin- 
ous cost is incurred when its de- 
mands are disregarded. For the law- 
yer, the insidious danger contained 
in the notion that “the end justifies 
the means” is not a matter of ab- 
stract philosophic conviction, but of 
direct professional experience. 

If the lawyer fails to do his part 
in educating the public to these dan- 
gers, he fails in one of his highest 
duties. 

A further important professional 
responsibility of the lawyer is with 
respect to the reform and improve- 
ment of the law. With the growing 
population, the technological ad- 
vances and the economic improve- 
ment, this is a must. The special 
obligation of the profession with re- 
spect to legal reforms rests on con- 
siderations too obvious to require 
Certainly it is clear 
that it is the lawyer who has both 


enumeration. 


the best chance to know when the 
law is working badly and the spe- 
cial confidence and ability to put it 
in order. 

Where the lawyer fails to interest 
himself in the improvement of the 
law, the reason does not ordinarily 
lie in lack of perception. It lies rath- 
er in a desire to retain the comfort- 
able fit of accustomed ways, in a dis- 
taste for stirring up controversy 
within the profession, or perhaps 
hope that if enough time is allowed 
to pass the need for change will be- 
come so obvious that no special ef- 
fort will be required to accomplish 
it. 

The lawyer tempted by repose 
should recall the heavy cost paid by 
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his profession when legal reform has 
to be accomplished through the ini- 
tiative of laymen. 


Where change must be thrust from 


public-spirited 


without upon an unwilling Bar, the 
public's least flattering picture of 
the lawyer seems confirmed. The 
lawyer’s concern for the standing of 
his profession will, therefore, interest 
him actively in the improvement of 
the law. In doing so, he will not only 
help to maintain confidence in the 
Bar, but will have the satisfaction of 
meeting a responsibility inherent in 
the nature of his calling. The law- 
yer’s so-called political-professional 
responsibility as a lawyer concerns 
the broad issues of social policy. 
These issues should be approached 
by the lawyer without the encum- 
brance of any special obligations de- 
rived from his profession. To this 
proposition there is, perhaps, one 
important qualification. Every call- 
ing owes to the public a duty of 
leadership in those matters where its 
training and experience give it a 
special competence and insight. The 
practice of his profession brings a 
lawyer in daily touch with a prob- 
lem that is at best imperfectly un- 
derstood by the general public. This 
is, broadly speaking, the problem of 
implementation as it arises in hu- 
man affairs wherein an objective has 
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been selected as desirable. It is gen- 
erally the lawyer who is called upon 
to design the framework that will 
put human relations in such an 
order that the objective will be 
achieved. For that reason, it is likely 
to be the lawyer who best under- 
stands the difficulties encountered in 
this task. 

A dangerously unrealistic atmos- 
phere surrounds much public discus- 
sion of economic and political issues. 
The electorate is addressed in terms 
that imply it has only to decide 
which among proffered objectives it 
considers most attractive. Little at- 
tention is paid the question of the 
procedures and _ institutional ar- 
rangements by which it is proposed 
to achieve these objectives. Yet the 
lawyer knows that the most difficult 
problems are usually first encoun- 
tered when an attempt is made to 
reduce an agreement in principle to 
workable form. Not uncommonly at 
this stage, the original objective must 
be modified, redefined or even aban- 
doned as not being attainable with- 
out undue cost. 

Out of his professional experience, 
the lawyer can draw the insight 
needed to improve public discussion 
of political and economic issues. 
Whether he considers himself a con- 
servative or a liberal, the lawyer 
should do what he can to rescue that 
discussion from a world of unreality 
in which it is assumed that ends can 
be selected without any considera- 
tion of means. Obviously, if he is to 
be effective in this respect, the law- 
yer cannot permit himself to become 
indifferent or uninformed concern- 
ing public issues. 

It is obvious that no general state- 
ment of the responsibilities of the 
legal profession can encompass all 
the situations in which the lawyer 
may be placed. Each position held by 
him makes its own peculiar de- 
mands. These demands the lawyer 
must clarify for himself in the light 
of the particular role in which he 
serves. 

There are two positions of public 
office which I believe require special 
mention: One, the office of public 
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prosecutor, and second, the office of 
municipal or police court judge. 

The manner in which the duties 
of public prosecutor are discharged 
is of primary importance, not only 
because the powers it confers are so 
readily subject to abuse, but also be- 
cause in the public mind all law 
tends to be symbolized by its most 
dramatic branch, the criminal law. 

The standards of the attorney ap- 
pearing on behalf of an individual 
claim cannot properly be taken by 
the public prosecutor as a guide for 
the conduct of his office. In the dis- 
charge of his duties, there must be 
a severe curtailment of the freedom 
elsewhere wisely granted by the prin- 
ciple of partisan advocacy. The pub- 
lic prosecutor must recall that he 
occupies a dual role, being obligated 
on the one hand to furnish that ad- 
versary element essential to the in- 
formed decision of any controversy, 
but possessing on the other hand im- 
portant governmental powers that 
are pledged to the accomplishment 
of one objective only, that of im- 
partial justice. Where the prosecutor 
is recreant to the trust implicit in 
his office, he undermines not only 
his profession, but government and 
the very ideal of justice itself. 

The magistrate who presides over 
the court which considers traffic vi- 
olations must be particularly care- 
ful in maintaining the proper de- 
corum and the proper attitude in 
the performance of his duties. He 
must see that judicial decorum is 
maintained at all times and that ev- 
eryone charged with an offense is 
dealt with in a manner which rec- 
ognizes the dignity of the individual. 
It is particularly important that a 
lawyer occupying this position be 
scrupulous in maintaining the dig- 
nity of his office and the fairness of 
his decisions. Where such a magis- 
trate does not fulfill the require- 
ments of his office, the public, many 
of whom have never seen a court and 
will in the future see no other court, 
will be given an unfavorable glimpse 
of the administration of justice, and 
this will color their thinking as to 
all of the judicial processes. 

To the extent that the organized 


Bar is able to create a desire in eacl 


lawyer to meet the highest demand 
of professional responsibility, to tha 
extent will the organized Bar grov 
in numbers and in influence. To the 
extent that each lawyer realizes his 
professional responsibility and the 
obligation to our system of justice, 
to that extent will our country, no 
matter what its population or its 
standard of living, continue to be 
the greatest country in the world. 
To the extent that the lawyers do 
not recognize their professional re- 
sponsibility, to that extent we are 
contributing to a possible change in 
our way of life. As long ago as 1830, 
the place of the lawyer in the Ameri- 
can scheme of living was clearly stat- 
ed. Alexis deTocqueville, a French 
statesman, in his book entitled De- 
mocracy in America, remarked on 
the influence of the legal profession: 


The influence that it exerts in 
America is the most powerful existing 
security against the excesses of democ- 
racy. Without this admixture of law- 
yer-like sobriety, with democratic prin- 
ciples, I question whether democratic 
institutions could long be maintained, 
and I cannot believe that a republic 
could subsist at the present time, if 
the influence of lawyers in public 
business did not increase in propor- 
tion to the power of the people. 


The very training of a lawyer is 
for public service. To the lawyer, 
the material reward is an incident 
of his public service. To the extent 
that the lawyer appreciates this, to 
that extent the lawyer and the or- 
ganized Bar become more effective. 
Every lawyer should keep in mind 
the concluding words of a famous 
essay by Holmes: 


Happiness, I am sure from having 
known many successful men, cannot 
be won simply by being counsel for 
great corporations and having an in- 
come of fifty thousand dollars. An in- 
tellect great enough to win the prize 
needs other food besides success. The 
remoter and more general aspects of 
the law are those which give it univer- 
sal interest. It is through them that 
you not only become a great master in 
your calling, but connect your subject 
with the universe and catch an echo 
of the infinite, a glimpse of its un 
fathomable process, a hint of the uni- 
versal law. 
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Social Security: 


[ts Importance to Lawyers 


by John Regan Stark - of the Virginia Bar (McLean) 


The social security legislation is one of the most complex statutes on the books— 
as the editor of one of the Journal’s departments remarked recently, it might have 
been less confusing if it had been written in Arabic. Nevertheless, it is a very im- 
portant law, affecting more than 90 per ceat of all paid employees in the United 
States. In this article, Mr. Stark undertakes to sketch in the broad outlines of the 
act for the benefit of lawyers who may have discovered, when delving into its mys- 
teries, that it is very much like the cloud that old Polonius saw in the amusing 
Shakespearian dialogue with which Mr. Stark opens his article. 





Hamlet: Do you see that cloud that’s 
almost in shape like a camel? 
Polonius: By the mass, and it’s like 
a camel, indeed. 
Hamlet: Methinks it is like a weasel. 
Polonius: It is backed like a weasel. 
Hamlet: Or like a whale? 
Polonius: Very like a whale. 
Recent action to 
bring lawyers into the social security 
program has quickened the interest 
of the legal profession in this rela- 
tive newcomer to our public institu- 
tions. In taking a closer look at it, to 
see what kind of creature it is, we 
lawyers are apt to discover, like 
Polonius viewing the cloud, that its 
shape and dimensions are not crystal 
clear, and are rather inclined to vary 
with the observer's predilections. 
The truth of the matter is that 
social insurance, viewed in the light 
of traditional concepts, is a contra- 
diction in terms. The word social 
suggests a gratuitous government 
benefit, such as a veteran’s pension. 
The word insurance, on the other 
hand, connotes a contractual rela- 


congressional 


tionship between two parties, in- 
volving payment of a premium by 
one and the assurance of indemnity 
against certain unpleasant contin- 
gencies by the other. Actually, social 
insurance lies somewhere between 
these two traditional concepts. It is 
sui generis, and failure to recognize 
its novelty has led many people into 
the error of regarding it either as a 
universal old age pension program 
or as a private insurance arrange- 
ment. For this same reason, the 
finances of the 
enigma to most people, and some 
hold the belief that it is fraudulently 
financed—a sort of super-hoax on 
the taxpayers. (As indicated below, 


program are an 


such a view is not justified by the 
facts.) 

These popular 
might not be of much concern to 
lawyers, if their own coverage were 
the only issue at stake. But, in fact, 
social insurance has become increas- 
ingly important in recent years for 
those of our profession who have 


misconceptions 


been concerned with estate planning 
for the income family. 
The total amount of life insurance 
in force under its survivorship pro- 
visions exceeds $350 billion. More- 
most families can 
expect social security retirement 
benefits if they live beyond the age 
of 64. (Women have the option of 
retiring at 62.) The importance of 
these benefits in the individual estate 
is by no means insignificant. The 
value of insurance protection for a 
family with several children may eas- 
ily exceed $35,000. In addition, the 
actuarial value of retirement benefits 
at age 65 may amount to as much as 
$25,000. Obviously, it is something 
to be taken into account in estate 
planning. 


moderate 


over, American 


Unfortunately, this is not always 
easy to do. The statutory basis for 
the social insurance program occu- 
pies seventy-five pages of closely 
packed legal provisions, and the 
reader must tread warily through 
the labyrinth. A person’s eligibility, 
the size of his benefit and its con- 
tinuation depend on the application 
to his particular case of numerous 
conditions and qualifications. 

Facing this complexity, many a 
client turns in confusion to his at- 








The views expressed in this article are the 
author’s and do not necessarily reflect the 
views of any agency of the Federal Govern- 
ment. 
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torney for an explanation of his ben- 
efit rights or the mysteries of social 
insurance financing. The following 
paragraphs, which were prepared 
with such questions in mind, are an 
attempt to explain the main fea- 
tures of the program and anticipate 
some of the queries that clients are 
apt to bring to their attorney's door- 
step. 


The OASI Program... 

Eligibility Provisions 

As the Old Age and Survivors In- 
surance program now stands, over 
90 per cent of all paid employees in 
the United States are covered by it. 
Those excluded are primarily fed- 
eral employees and certain profes- 
sional groups. Also, people who de- 
rive their income from_ property 
rather than personal service are not 
covered unless actively engaged in 
the management of their property, 
e.g., self-employed farmers. 

Retirement benefits are available 
to covered employees 65 years of age 
have retired from 


or over if they 


gainful employment, t.e., do not 
have employment earnings in excess 
of $1,200 a year. Benefits are reduced, 
pro tanto, for earnings in excess of 
that figure. However, no such re 
duction is made in the case of in- 
terest payments, dividends, or other 
“nonemployment” income. At age 
72, the limitation on employment 
income lapses and the annuitant is 
permitted to receive benefits regard- 
less of income. These provisions are 
dificult for people to understand, 
particularly since they often seem 
harsh or arbitrary in their individu- 
al applications. The real answer is 
that Congress intended the retire 
ment benefits for people who can no 
longer work by reason of old age. At 
the same time, it wished to encour 
age thrift during a man’s working 
years, so that he would not have to 
depend solely on these rather mod- 
est benefits. limitation 
applies only to employment earn- 


Hence, the 


ings. The fact that persons 72 years 
of age and over are exempt from the 
earnings clause and permitted both 
to have their cake and to eat it can 
only be explained as a gesture of gal- 


lantry toward septuagenarians who 
can still go out and earn a living. 
Wives of retired employees are el- 


igible for benefits (1) at age 62 


or 
(2) at any age, if they have depend 
ent children. The children in such 
Wives, 


widows and children’s benefits are 


cases also receive benefits. 
computed as a portion of the basic 
retirement benefits. (Benefits for a 
retired employee with average an- 
nual earnings of $4,060 or more 
since 1950 are in the neighborhood 
of $100 a month.) Disability benefits 
also will be provided, effective July 
1956 


amendments approved by Congress 


1, 1957, as a result of the 
in its closing days. Eligibility for 
such benefits will be limited to men 
and women over fifty years of age 
who meet special eligibility require- 
ments. 

The survivorship provisions are 
that 
makes it important to younger fam- 


particularly lenient—a fact 
ilies with dependent children. If a 
wage earner has been covered for a 
period of 1-114 years (6 quarters) out 
of the three years preceding his 
death, his wife and dependent chil- 
drén are entitled to substantial ben- 
efits.' It is important to note, how- 
ever, that because the aggregate ben- 
efits available to a widow depend on 
the number of her dependent minor 
check 
shrinks as the children reach major- 


children, the family benefit 
itv; and, when the last child reaches 
18 years of age, the wife, too, loses 
her benefit status until she is 62, at 
which time benefit eligibility is re- 
sumed. This gap is sometimes over- 
looked in the planning of estates, 
with unpleasant consequences on its 
discovery. 


Financing OASI .. . 

Often Misunderstood 

The financing of the OASI pro- 
gram is often misunderstood, partly, 
no doubt, because it is a large social 
insurance program with a gradually 
increasing number of beneficiaries. 
Aggregate benefit disbursements 
have been rising and will continue 
to do so for some time to come. 
They are now running at a rate of 
approximately $5 billion a year; it 
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is estimated that by 1980 they wi! 
have reached $16 billion. In orde 
to meet the cost of future benefit 
two alternatives are available: to s¢ 
that 
each year will just about equal ben 


contribution rates so incom 
efit costs; or to set tax rates so as t 
earl 
years of the program so that the in 


accumulate reserves in the 
terest on this reserve will help to pay 
the cost of benefits in later years 
Congress, so far, has favored the re 
serve method of accumulation. The 
accumulated reserve is now approx 
billion. By 1980 they 
are estimated to reach $70 billion.? 


imately $25 


The present tax rate is 214 per 
cent each on employer and employee, 
up to the first $4,200 of annual earn 
ings. Self-employed persons pay 334 
per cent—half way between the em- 
ployee rate and the combined rate. 
These tax rates are scheduled to rise 
periodically until 1975 when they 
will be 414 per cent each for em- 
ployees and employers, and 634 pet 
cent for the self-employed. Taxes 
collected under the program are 
paid into the federal old-age and 
survivors insurance trust fund, which 
is maintained as a special account in 
the United States Treasury. Money 
in the fund is available only for the 
payment of benefits and the costs of 
administration. Most of the reserve 
is invested in interest-bearing United 
States Government bonds; the rest 
is kept in cash, 

The existence of a trust fund has 
given rise to the surprisingly stub- 
born and widespread fallacy that the 
fund is bankrupt. The reasoning 
goes something like this: When mon- 
ey comes into the fund from em- 
ployer and employee taxes, the Gov- 
ernment spends the money and 
leaves an 1.0.U. (government bond) 
in the fund. Then, when money is 

1 To illustrate: Upon the ‘death of an in- 
dividual with the requisite six quarters of cov- 
erage, and wage credits, assuming he leaves a 
widow and three miror children, they would 
receive $187 a month while the children are 
under eighteen. 

2. The number of variables makes it impos- 
sible to produce an accurate long-term fore- 
cast. The above figures are based on an inter- 
mediate between a high and low cost estimate 
A full discussion of the method of arriving at 
long-term forecasts appears in the June 4, 
1956, report of the Senate Finance Committee 
on proposed amendments to the Social Secu- 


rity Act (Senate Report No. 2133, 84th Cong., 
2d Session). 
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needed for benefits, the United 
States has to raise it by taxes; thus 
we are taxed twice for the same pro 
gram. 

As a matter of fact, investment of 
the reserves in federal bonds is no 
different from investment of private 
insurance reserves in Government 
ybligations, as many insurance ex 
perts have pointed out. It follows 
that, if the old-age and survivors in- 
surance trust fund is bankrupt be 
ause it holds only obligations of 
the United States Government, so, 
too, Many insurance companies and 
banks, with large holdings of United 
States securities, might be similarly 
adjudged. It is also relevant to note 
that if the OASI reserves were in- 
vested in other securities, such as 
industrial securities, it would make 
the United States Government an 
investor in private industry on a 
large scale, with far-reaching eco- 
nomic and _ political 
The only alternative would be to 


implications. 


maintain the reserves in gold—a pol- 


icy that no one seriously advocates.* 


Benefits ... 
The Legal Status 


Many people are uncertain about 
the legal status of their benefits. Are 
they available as legal rights as many 
people believe? Or are they mere 
Government gratuities that can be 
reduced or withheld at the whim of 
the Government, as some critics 
claim? The only way to answer this 
question is to look at some of the 
legal attributes of benefit entitle- 
ment. 

First of all, it seems clear that ben- 
efits are available as a matter of sta- 
tutory right and any attempt by the 
Government to withhold benefits 
capriciously from persons entitled 
thereto would be a violation of due 
process. At the same time, however, 
the Social Security Act specifically 
reserves to Congress the power to 
amend or alter benefit schedules in 
the future. Several increases in ben- 
efits have already been enacted, but 
the only decreases to date have in- 
volved certain “windfall” eligibility 
or benefit situations which are so 
atypical as to cast doubt upon their 


precedent value. 

In the absence of any legal test 
on this question, the best guess is 
that Congress does have the power 
to reduce benefits prospectively, but 
probably could not reduce them ret- 
roactively (if it so desired) . It is 
very significant, however, that Con- 
gress has given clear and repeated 
evidence that it regards the promise 
to pay benefits as a strong moral 
commitment, perhaps even a legal 
one. In various committee reports 
and in the course of floor debate, 
the insurance character of the pro- 
gram has been emphasized. Particu- 
lar stress has been laid on the fact 
that individual benefits are related to 
the contributions made by each in- 
dividual and his employer; that con- 
tinuous wage records are kept for 
each individual somewhat analogous 
to the wage records kept by insur- 
ance companies; that benefits are 
not a gratuity conditioned on the 
individual’s accepting scrutiny of 
his personal affairs, or restrictions 
from which the rest of the popula- 
tion is free; and that the Govern- 
ment’s role is limited to that of a 
trustee and not a contributor to the 
program. 

These indicia of congressional in- 
tent lead to the conclusion that 
there is no basis for the fears ex- 
pressed in some quarters that future 
benefits may not be forthcoming 
when due.‘ It is true, of course, that 
OASI departs significantly in cer- 
tain other respects, from pure insur- 
ance principles. In order to assure 
that all covered wage-earners be per- 
mitted to obtain a modest level of 
protection, Congress adopted a ben- 
efit formula weighted in favor of 
the lower-paid employees. As a re- 
sult they get more for their money 
than does the higher-paid employee, 
even though the latter gets a higher 
absolute amount. Moreover, consid- 
erable advantage was given to older 
people by the 1950 amendments ac- 
cording eligibility to all covered em- 
ployees provided they contributed 
for one-half the time between 1950 
and their 65th birthday. (The min- 
imum qualifying period was set at 


Social Security 





John Regan Stark is a member of the 
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Cornell, from New 
Washington University Law School. He 
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six quarters.) Obviously this provid- 
ed a tremendous windfall to older 
employees. Its purpose was to give 
them the benefit of social security 
even though they had not contrib- 
uted any appreciable amount to it. 

Eventually the advantage of this 
“new start” for older people will 
wash out as the distance between 
1950 and the retirement date in- 
creases. It does, however, represent 
a considerable cost item to the sys- 
tem, which must be met out of fu- 
ture contributions. Looking at it an- 
other way, the older folks get a 
“free ride” at the expense of young- 
er employees. 

sut these departures from pure 
(Continued on page 382) 

3. The necessity for a social insurance re- 
serve is another issue, outside the scope of 
this article; it has no bearing on the question 
of whether or not the existing reserve is il- 
lusory. 

4. Indeed, it is conceivable that, should the 
issue ever arise, the courts would hold the 
Government bound to pay scheduled benefits. 
Such a holding might be sustained on the 
ground that past contributions from employees 
and employers, taken in conjunction with the 
repeated congressional assurances as to the 
insurance character of the program, create a 


binding obligation that the Government cannot 
avoid. 
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The Traffic Court: 


The Most Important in Our System 


by Geraldine F. Macelwane - Judge of the Lucas County Court of Common Pleas (Toledo, Ohio) 


The average traffic violator is a law-abiding citizen, and he enters the traffic 
court with mixed feelings of fear, chagrin and resentment. What happens to him 
when he appears before the traffic judge will probably have a lot to do with his 
opinion of our judicial system and of the law. Judge Macelwane takes this impor- 
tant fact as the starting point for a discussion of the kind of traffic courts we should 
have and what the traffic judges—and members of the Bar in general—can do 
about it. The article is taken from a paper read before the Third Annual All-Ohio 


Traffic Court Conference last summer. 





It is incontestable that the great- 
est number of our citizens have their 
only contact with our judicial sys- 
tem in traffic court appearances. It 
is there that they obtain and receive 
lasting impressions as to the method 
in which justice is carried out. In 
this sense, we can all agree it is our 
most important court. 

In 1955, 38,300 
killed, 1,350,000 persons injured in 


persons were 
motor vehicle accidents and the eco- 
nomic loss totalled 41% billion dol- 
lars. None of these figures, of course, 
bring to our minds as they should 
the effect of human suffering, dis- 
rupted family life and the wrecked 
careers that these accidents cause 
both to society in general and to 
the individuals involved. 

Persons appearing in traffic court 
are, in the main, law-abiding citi- 
zens and good drivers, who in a 
moment of thoughtlessness or dis- 
traction may have violated a traffic 
law. After receiving a citation to ap- 
pear in traffic court, the average cit- 


izen comes into court with a mixed 
feeling of fear, hostility and resent- 
ment. 

In most instances, the transgres- 
sors are seeking mercy rather than 
justice and do not understand how 
it can be that their particular viola- 
tion could in any way be serious or 
a menace to the community. 

What is it that the traffic court 
is to accomplish at the time of the 
appearance of these citizens? Prob- 
ably the most important duty is to 
be sure that each person appearing 
in traffic court understands the need 
for traffic law enforcement and its 
purpose. 

In order to accomplish this edu- 
cational process, it is necessary to 
realize that changing the attitude of 
the citizen towards law enforcement 
from one of hostility to one of un- 
derstanding and acceptance is not 
an easy task. He feels that enforce- 
ment is an excellent thing in general 
as it is applied to everyone else, but 
that he himself, even though he 
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might have violated the law tech- 
nically, is not a dangerous driver 
and is not going to harm anyone. 
Therefore, the responsibility of the 
court is to obtain from this citizen 
his co-operation and understanding 
of the relationship of traffic law en- 
forcement to him as an individual 
and its impact on the community. 


Courts Meet the Challenge... 

A Variety of Methods 

Traffic courts are meeting this 
challenge in many ways, by the in- 
troductory remarks of the judge 
prior to the calling of the docket 
and by visual education in the show- 
ing of films. 

In his introductory remarks the 
judge explains the relationship of 
traffic violations to accidents and the 
part that each individual citizen 
plays in reducing them by his own 
attitude towards his driving. 

The appearance of the 
courtroom itself is certainly neces- 
sary to make a proper impression. 
We have stated before that it is the 
only court in which the majority 
of our citizens observe judicial proc- 
ess. 


good 


If the courtroom is dirty, dingy, 
smelly or conducted in an atmos- 
phere that lacks dignity, it is reflected 
in the attitude of the 
nel of the court and the viola- 
tors who are before the court. This 
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results in disrespect and once there 
is a loss of respect for the judicial 
process, the whole judicial system is 
endangered. 

The first task of a traffic court 
judge is to convince the local au- 
thorities that the court should be 
adequately housed and have proper 
facilities, so that the hearings can be 
conducted with dignity and under 
proper conditions. 

Because very few traffic cases are 
appealed, the traffic court is usually 
the court having the final determi- 
nation of most of the cases that ap- 
pear before it. This is an added re- 
sponsibility because it gives to the 
traffic court judge the responsibility 
of guarding the rights of those per- 
sons who appear before them and 
of safeguarding the community. 

In Toledo we have found it help- 
ful to have a printed card given to 
all persons as they enter the traffic 
courtroom, explaining to them their 
civil rights and outlining the proce- 
dure they may expect to be followed 
in the court that day. 

To a person appearing before the 
court for the first time, it is very 
difficult to know what to expect. By 
receiving this card he is helped to 
become familiar with court proce- 
dure. 

The court also should have prop- 
er personnel. It is certainly un- 
wise and contrary to good court 
procedure to try traffic cases without 
the assistance of a prosecutor. When 
a community requires a judge to 
act in the capacity of a prosecutor 
and a judge, it is putting him into 
an intolerable position. 

An able prosecutor is necessary 
at all times to present the evidence 
on behalf of the city or the state, 
so that the trial can be conducted 
in an orderly fashion. It is equally 
unwise to request a police officer to 
act as a prosecutor. This is not the 
function of a police officer and it 
creates a very bad feeling between 
the police officer and the public at 
large, if they feel that the officer is 
departing from his role as an ob- 
jective gatherer of the facts and a 
witness testifying as to those facts, 
and turning himself into a prosecu- 


tor desiring to obtain a conviction. 


Trained Police Officers .. . 
Respect for the Law 


In this regard, it is extremely nec- 
essary that our police officers receive 
proper training so that they can 
carry out their function and learn 
how to testify in court. Every police 
department should have an all-year- 
around educational program, in- 
cluding training at universities for 
their police force, so that they will 
know and be able to impart in court 
the evidence which they have gath- 
ered. Police officers are just as re- 
sponsible as the traffic judge and 
the prosecutor for inculcating in the 
citizenry a respect for law. This they 
do by exercising sound judgment 
when they are giving the citation 
and in all their actions on the 
streets and highways in relation to 
the motoring public. 

What about the judge himself 
who presides over a traffic court? 
What kind of qualifications should 
he have? 

The judge has as his primary duty 
the enforcement of traffic laws with 
a view to protecting the public from 
injury and death at the hands of 
traffic law violators. He must first 
of all know, understand and inter- 
pret the 
state statutes relating to the opera- 
tion of motor vehicles in his state. 

It is essential that judges of traf- 
fic courts be members of the Bar 
especially trained in traffic matters. 
All the legal principles of criminal 
law are applicable in traffic cases, 
and the judge should be thoroughly 
familiar with the law and its appli- 
cation to the particular set of facts 
concerned in a particular case. 

When we consider that the judge 
must determine the guilt or inno- 
cence of the person charged with a 
traffic offense, as well as after con- 


various ordinances and 


viction or plea the wisest penalty 
to produce the desired result, it is 
necessary that this judge have a spe- 
cial training in law and in traffic 
court matters. Not only the safety 
of the community depends upon his 
training, experience and judgment, 
but also the lives of the individuals 


The Tratfic Court 


appearing before him are seriously 
affected by his decisions. 

When judges rotate on a traffic 
court, the court lacks a continuous, 
firm and consistent policy which is 
essential to the conduct of a good 
traffic court. 

Some judges perform their tour 
of duty on traffic court merely be- 
cause it is required by the job and 
not because they have any liking for 
or understanding of it. The lack of 
uniformity in fines and penalties 
and revocations leads to much chaos 
amongst the motoring public. 

I should strongly recommend that 
in every community one judge be 
assigned to the traffic court who has 
special understanding and aptitude 
for that work, so that the policies 
of the court can be carried out in a 
firm and consistent method. 


The Judge’s Attitude... 
Penalization Policy 


The judge also demonstrates his 
attitude by the manner in which he 
works out his penalization policy 
and applies it to the persons appear- 
ing before him, having in mind the 
safety of the community and the 
rights of the individual citizen. 

The traffic judge must be inter- 
ested in doing everything that he 
re-educate_ traffic- 
wise each person that appears be- 
fore him. In order to do this effec- 
tively, the judge must be honest 
and intelligent, and he must be con- 
vinced that the objective of traffic 
law enforcement is the saving of 
lives and the prevention of acci- 
dents by providing for the orderly 
flow of the millions of motor ve- 
hicles upon our highways. 

This attitude of the judge is 
readily discernible by his demeanor 
in the courtroom and the method 
in which he disposes of his cases by 
giving a fair trial to each person 
asking for a trial, and basing his 
conclusion upon the facts and the 
law of that particular case. 

It is quite apparent to anyone 
who has had any experience on the 
traffic bench that in most cases fines 
are of little benefit in deterring fu- 
ture violations or as an adequate 


possibly can to 
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measure in rehabilitating a driver. 

The judge must always have in 
mind the basic truth that it is the 
attitude of the individual driver be- 
hind the wheel that counts and is 
important in the saving of lives and 
the prevention of accidents. 

For certain types of persons it is 
necessary for the judge to suspend 
the right of that person to drive in 
order to protect the motoring pub- 
lic from his particular methods and 
attitudes. In other serious cases it 
is necessary to incarcerate in order 
to provide punishment that will 
adequately deter others from com- 
mitting the same offense and pre- 
vent a repetition of the offense by 
the violator. 

Realizing that education of the 
average method 
which is the most efficacious, in a 
great number of courts we have 
found it necessary to set up adult 
violators’ schools in connection with 
the traffic court. 


violator is the 


In Toledo we provide five nights 
of classroom instructions, two hours 
each, under the direction of an able 
educator, Alfred Florence. Through 
this school we have rehabilitated 
and re-educated many violators and 
have made them safe drivers. This 
is a phase of driving education 
which cannot be overlooked by the 
judge. We find it pays off and we 
certainly recommend it to the other 
judges. 

A trained probation department 
can be of great assistance to the 
judge, particularly in those cases 
where a psychiatric or psychological 
examination is indicated. 

The probation department is also 
helped in ascertaining the previous 
record from the Registrar of Motor 
Vehicles, renders substantial 
the court. 

It is also necessary that judges of 
the traffic court be selected on a 
nonpartisan basis. Politics has no 
place in the selection of traffic 
judges, any more than it has in the 
selection of any member of our ju- 
diciary. Certainly, we should adopt 
either the California, Missouri or 
American Bar Association plan for 
the selection of judges on a non- 


who 
assistance to 


partisan basis so that they will not 
be subjected to the pressure of party 
politics. 

The great numbers of American 
people who appear in the traffic 
court must be thoroughly con- 
vinced that the traffic court judge is 
not a politician and that he does not 
dispense favors on any basis; that 
his justice is determined by the facts 
and law and the necessity of pro- 
tecting the community in each in- 
dividual case. 


Traffic Cases... 


Uniform Procedure 


The traffic court judge also, in 
my opinion, has a responsibility to 
do what he can to help secure uni- 
form procedure regulating the trial 
practice in traffic court. Certainly, 
it is fundamental that traffic cases 
should always be separated from the 
criminal docket and handled under 
a special docket in order to attain 
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the desired effect. 

The traffic judge should also hay 
an interest in the Uniform Vehick: 
Code and the Model Traffic Ordi 
nances. The motorist today goe 
from state to state, year in and yea 
out, and in so doing must comply 
with laws of which he has no pre 
vious knowledge and about which 
he has no way of learning. Every 
person interested in traffic law en 
forcement should use his influence 
to secure the adoption of the Model 
Trafic Ordinance and Uniform 
Vehicle Code so that we can have 
uniform laws governing the flow of 
motor vehicles throughout the entire 
United States. 

And then, finally, we must con- 
sider uniform fines and penalties. It 
would be ideal if the fines and pen- 
alties throughout the entire state 
could be uniform in proportion to 
the grade of the offense. The point 
system as it has been developed 
through the American Bar Associ- 
ation offers some hope in this 
direction. 

By uniformity we do not mean 
that each individual judge is de- 
prived of his or her discretion in the 
assessment of penalties. It is just 
that the average citizen appearing 
in our courts, particularly in mul- 
tiple judge courts, cannot see the 
fairness of having one judge assess 
a more stringent penalty than an- 
other. It is not fair to the citizenry 
and it does not promote respect for 
law. 

To secure uniformity in fines and 
penalties is a major undertaking. It 
requires the co-operation and un- 
derstanding of all judges who are 
sitting in traffic court and requires 
their education and special training 
in these matters. I know, from per- 
sonal experience, this is a difficult 
undertaking; in a court where only 
four judges were rotating on traffic 
court over a period of four and a 
half years, it was impossible to se- 
cure any agreement as to uniform- 
ity of fines and penalties because of 
the divergent views of the members 
of the court. 

I still feel that traffic judges 

(Continued on page 381) 
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Fellows of Bar Foundation Meet— 





Four Lawyers Receive Honors in Chicago 


by F. B. MacKinnon - Deputy 


A distinguished new national or- 
ganization of the legal profession— 
The Fellows of the American Bar 
Foundation—made its formal debut 
in Chicago on February 16-17. At- 
tending a highly successful first An- 
nual Meeting of The Fellows were 
some 400 leading lawyers, law teach- 
ers, judges and their ladies from 
every state and territory. 

It was an auspicious christening 
for the organization whose principal 
aims are the fostering of legal re- 
search and education and the im- 
provement of the administration of 
justice. The two-day meeting in Chi- 
cago’s Edgewater Beach Hotel under 
the direction of E. Smythe Gam- 
brell, of Atlanta, Georgia, Chair- 
man of The Fellows, was a happy 
balance of conviviality and business 
and included the presentation of the 
first special awards which The Fel- 
lows will bestow annually. 

The program began Saturday eve- 
ning with a reception for members 
and their ladies, followed by a bril- 
liant banquet and speaking pro- 
gram in the hotel’s main ballroom. 
Che meeting was concluded with a 
business session at breakfast the fol- 
lowing morning, where reports on 
Foundation projects were made and 
plans for future research and service 
activities were discussed. 

First honors awarded by The Fel- 
lows went to four men distinguished 
in general practice, legal education, 


Administrator of the American Bar Foundation 


legal research and public service: 

Chief Justice Arthur T. Vander- 
bilt of New Jersey, lawyer, teacher 
and judge for over forty years, was 
honored for “noteworthy research in 
law and government”. Among many 
other distinctions, Chief Justice Van- 
derbilt has won national recognition 
and acclaim for his bringing into be- 
ing the Law Center at New York 
University and his leadership in 
New Jersey's model court reorgan- 


ization (see citation on page 327). 

Burt J. Thompson, of Forest City, 
Iowa, was chosen as the first recipi- 
ent of The Fellows’ annual award to 
an American lawyer of more than 
fifty years’ practice “who has mani- 
fested adherence to the highest prin- 
ciples and traditions of the legal 
profession and of service to the pub- 
lic in the community in which he 
President of the 
Association, he 


A former 
State Bar 


lives’. 
Iowa 








Chairman E. Smythe Gambrell presents citations to Chief Justice Arthur T. 
Vanderbilt and Burt J. Thompson. 
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founded and formerly headed the 
Iowa State Bar Foundation (see ci- 
tation on page 327) . 

Samuel Williston, legal scholar 
and author and for more than sixty 
years a member of the Harvard Law 
School faculty, was elected as an 
Honorary Fellow. Nearing 96, Pro- 
fessor Williston was unable to attend 
the banquet and Dean Erwin N. 
Griswold of Harvard accepted for 
him the citation which reads as fol- 
lows: 

Renowned scholar, teacher and au- 
thor whose wisdom, warmth, personal 
charm and felicity of expression dur- 
ing his sixty years of devoted service 
at the Law School of Harvard Uni- 
versity have stirred the imagination, 
aroused the interest and brightened 
the pathway of three generations of 
American lawyers, judges and law 
teachers who rise up to call him 
blessed. His works on Contracts and 
Sales are monumental. He has given 
character and prestige to the law 
schools of this country. In complete 
serenity, he approaches his 96th birth- 
day, preeminent in the field of legal 
education, and secure in the affec- 
tions of the thousands whose intel- 
lectual and spiritual fires he has 
kindled. 

George Wharton Pepper, of Phil- 
adelphia, former United States Sen- 
ator and long a leader of the 
Pennsylvania Bar, was elected an 
Honorary Fellow. Now 90, Senator 
Pepper also was unable to be pres- 
ent and David F. Maxwell, Presi- 
dent of the Association, accepted on 
his behalf the citation reading as 
follows: 

Lawyer, statesman, bar organiza- 
tion leader, educator, author, church- 
man; by the Grace of the Almighty 
he has lived through 70 remarkable 
years of fruitful manhood to ap- 





Samuel Williston 





George Wharton Pepper 





proach his 90th birthday next month 
in mental and spiritual vigor. In all 
phases of his great career, a shining 
example of what a man ought to be— 
the Philadelphia lawyer at his noblest 
and best. Forceful and robust, he has 
demonstrated that the austerities of 
living are not incompatible with the 
courtesies and sweetness of life. 


Chairman Gambrell, who presided 


at the banquet and presented the 
awards, said in part, by way of in- 


troduction: 


This is an occasion for rejoicing. 
We are celebrating the birth of an 
institution—The Fellows of the Amer- 
ican Bar Foundation—a service or- 
ganization, the selection of whose 
members is based upon character, 
achievement and devotion to the high 
ideals of the legal profession. Mem- 
bership in this body is not easily won 
or lightly awarded. . . . 

The mere amassing of men and 
money is not our goal. The ends we 
seek are substantial accomplishments 
for the profession and the public. We 
need educational programs, more ef- 


fective library and research facilities 
and public relations activities, on a 
scale beyond the resources of state 
and local associations. We need or 
ganized effort in improving the ad- 
ministration of justice, in main 
taining professional standards, in 
strengthening discipline, in providing 
better tools for service to our clients 

The time has come for the legal 
profession to consider a sweeping re- 
appraisal of itself—a thorough-going 
study of its position in society, its 
past, its present and its future. What 
a challenge it is to use the new 
strength of the Foundation and the 
Bar Center to systematically explore 
and study the problems that beset us 

to achieve our destiny. 

We cannot accomplish what we 
seek without the strengthening influ 
ence of intimate personal relation- 
ships. No lawyer can live in isolation. 
In these Annual Meetings, we wish to 
develop “on a first-name basis” warm 
and lasting friendships between all 
the Fellows. Our success depends on 
how well we catch the spirit of this 
enterprise and its vast possibilities for 
service. It must be at once a work 








E. Smythe Gambrel) 





David F. Maxwell 
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William T. Gossett 


Henry Shapiro 
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shop and a playground, and our love- 
ly and gracious ladies must share our 
lighter moments at these gatherings. 
Speakers at the 
Chief Justice 
Shapiro, 


banquet were 
Vanderbilt and Henry 
Harvard School-edu- 
cated chief of the United Press Bu- 
reau in Moscow for the last twenty 
years. 

Chief Justice Vanderbilt’s talk 
was an extemporaneous commentary 


Law 


on the legal scene as he has ob- 
served it during his long and active 
career, and a recital of some of the 
conclusions he has reached as to the 
profession’s current problems. The 
Chief Justice said that “more has 
been accomplished in the last twenty 
years for the improvement of the 
legal profession and the administra- 
tion of justice than in all the pre- 
vious years of our history.” He 
mentioned advances in legal educa- 
tion, promulgation of the Canons of 


Ethics, the federal rules of civil and 
criminal establishment 
of the office of Administrator of the 
United States Courts, the enactment 
of the Administrative Procedure Act 
of 1938, the Legal 
Profession, the organization of the 
and the 


procedure, 


Survey of the 


American Bar Foundation 
American Bar Center 
in this progress. He said the forma- 


as milestones 
tion of The Fellows was the latest 
development of historic importance. 
“We have 
undreamed of 
Chief Justice Vanderbilt continued. 
“These things would not have been 
possible had it not 


been making strides 


twenty years ago,” 


been for the 


American Bar Association. I have 


seen the Association evolve from a 
social club to an institution repre- 
sentative of the entire profession. 
The forward steps which have re- 
sulted have been tremendous.” 


Chief Justice Vanderbilt said a 
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hese FELLOWS of the American Bar Foundation take pride in 


presenting this certificate to 


Arthur T. Vanderbilt 


in recognition of his noteworthy 


Fellows of Bar Foundation Meet 


lack of respect for law is the “great- 
legal 
and singled out im- 


est danger confronting our 
system today” 
provement in traffic courts and bet- 
ter traffic law enforcement as one of 
the most urgent needs. Particularly 
among young people, he said, there 
traffic law en- 
“hundreds of thou- 


is a cynicism «about 
forcement and 
sands of them are growing up with 
the impression that traffic tickets can 
that it is clever to 

with it’. He said 


every state needs legislation to pro- 


be ‘fixed’ and 


try to get away 
vide traffic court judges with salaries 
rather than fees, so their compensa- 
tion does not depend on their “take” 
from fines. 
Journalist Shapiro, who was ac- 
companied by his Russian wife, gave 
an intimate and partially off the rec- 
ord analysis of Russia’s role in world 
He said 
the defen- 


affairs since the revolution. 


that Russia is today on 
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research in Law and government. Trial Lawyer, Corporation Lawyer, | 


Counsellor, Scholar, Educator, Bar Organization Leader, Author-, 
Statesman, Trial Judge, and Appellate Justice- he stands as the only 
living American who has achieved conspicuous national success in 
all branches of the legal profession. As Dean of the Law School of New 
York University, he discovered that, beyond the teaching of Law as it is, 
there is a creative function in legal education ~ the building up of a 
philosophy and jurisprudence and an informed opinion to which Lawyers, 
Lawmakers and judges may Look for guidance and i 
conceived and brought into being a great Law Center ~ the first of its 
hind - for serious research which delves into the past with a Large and 
free outlook making it tributary to the service of the present and future. 
Realizing that many judicial systems are archaic and that the 
problems of procedural Law are as serious as those of the substantive, 
he gave up his practice ten years ago to accept appointment as Chief 
Justice of the Supreme Court of New Jersey in order that he might take 
the lead in creating for his native state a judicial system which 

could serve as a model throughout the Land. Now 

seventy and nearing’ the end of the judicial interlude of his magnificent 
career, but Looking forward to many years of still further fruitful 
living, he has the universal affection and respect of the legal profession 


and the people of this country. 


Raney sy na 
February 16, 1957 etary of The Fellows 


i FELLOWS of the American Bar Foundation take pride in 
presenting this certificate to 


Burt J. Thompson 


in recognition of his adherence 


to the highest principles and traditions of the legal profession and his 
service to his community during the fifty three years since his admission 


to the lowa Bar in 1904. President of the lowa State Bar Association 
and Founder and President of The lowa State Bar Foundation, he has 





managed to bi 


Chicago ys 
February 16. 1957 





Secretary ot The Fellows 


and remunerative Law practice with 


intelligent concern for the welfare of his fellow Lawyers and the public. 
Trustee of Grinnell College and constantly identified with many ewic 
and cultural enterprises around him, he comes to his eighty-fifth 
birthday next May amidst paeans of praise and gratitude from the 
people of his home city and state, and the Lawyers of America. Activein 
the affairs of the American Bar Association as Chairman of its Section 
of Bar Activities, Member of its House of Delegates, Member of its 
Committee on Improving the Administration of Justice, Member of the 
Council of its Section of Administrative Law, the activities for which he 
will best be remembered were his program for serving the needs of the 
individual Lawyer through Local and state legal institutes and his 
successful development of the concept and function of Regional 
Meetings of the American Bar Association in order to bring its good 
works within the reach of Lawyers everywhere. 


x 
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Chairman of 7 Fellows 
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sive—politically and morally—and is 
in the throes of a crisis that followed 
de-Stalinization. Even though the 
Soviet Union has been weakened by 
this crisis and others that have pre- 
ceded it, and even though the pres- 
ent Soviet leadership has suffered a 
loss of prestige as a result of the 
Hungarian uprising, he said it was 
premature to speak with any opti- 
mism about any kind of imminent 
breakdown of the Russian system. 

Looking to the future, he gave 
these (1) Stalinism — is 
dead; (2) A policy of moderate re 


Opinions: 


laxation of tight controls over the 
Russian people and economy will 
continue, but with none of the ele- 
mentary freedoms of a democratic 
system; (3) While there is serious 
controversy among the Kremlin 
leaders, talk of a power struggle that 
would destroy the Soviet system is 
exaggerated, and (4) Russian lead- 
ers are not “suicidal” enough to un- 
dertake any adventure that will lead 
to another war. 

At the breakfast business meeting 
on February 17, which was attended 
only by The Chairman 
Gambrell explained the origin and 
purposes of the group and stressed 
its service aspects. He reported The 


Fellows, 


now lists 508 mem 
bers, and the membership maximum, 
as limited by state quotas, is 661. 
Financing for Foundation research 


Fellows’ rostex 


comes from two principal sources, 
he explained. These are the contri- 
butions of more than $50,000 annu- 
ally from The Fellows, and div- 
idends from the American’ Bar 
Association's two group life insur- 
ance programs. 

Brief progress reports were made 
on current research projects of the 
Foundation. Walter P. Armstrong, 








AMERICAN BAR FOUNDATION 
This is to Certify that 
George Wharton Pepper 


has been named an 
HONORARY MEMBER 


of THE FELLOWS of the AMERICAN BAR FOUNDATION 
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This is Senator Pepper’s certificate of honorary membership in The Fellows. Pro- 


fessor Williston was also awarded an honorary membership certificate. 





Jr., of Memphis, Secretary of the 
Special Committee on the Adminis- 
tration of Criminal Justice, told of 
the Survey being conducted by that 
Committee; George C. Seward, of 
New York, Chairman of the Special 
Committee on Corporate Laws An- 
notated, outlined the annotation of 
the Model Business Corporation and 
Non-Profit Corporation Acts. Judge 
Philbrick McCoy, of Los Angeles, re- 
porting on the review of the Canons 
of Ethics by the 
mittee he heads, said first 


Special Com 
recom- 
mendations may be ready for sub- 
mission to the House of Delegates in 
July. The Foundation’s Administra- 
tor, John C. Cooper, explained the 
procedures followed in initiating and 
conducting various research under 
takings, and Carl B. Rix, of Milwau- 
kee, Chairman of the Foundation’s 
Committee on Library Services, out- 


lined the work and services now be 
ing extended to lawyers by the Wil 
liam Nelson Cromwell Library in 
the American Bar Center. Albert J. 
Harno, of Urbana, Dean of the Uni- 
versity of Illinois College of Law 
and Chairman of the Foundation’s 
Research Committee, discussed plans 
for future projects the Foundation 
hopes to undertake. He mentioned 
a proposed index and digest of all 
state statutes, and a study of federal 
administrative agency procedures in 
their informal stages. Several sug- 
gestions for future research were of- 
fered from the floor. 

Incumbent officers all were re- 
elected for one-year terms at the con- 
clusion of the meeting. They are 
Chairman Gambrell, David F. Max- 
well of Philadelphia, Vice Chairman, 
and William T. 
Michigan, Secretary. 


Gossett, Dearborn, 


The Fellows of the American Bar Foundation 


CHAIRMAN—E, Smythe Gambrell 
Atlanta, Georgia 


Vick CHAIRMAN—David F. Maxwell 
Philadelphia, Pennsylvania 
SECRETARY—William T. Gossett 
Dearborn, Michigan 


Alabama 


Frank M. Dixon, Birmingham 
Francis H. Hare, Birmingham 
Thomas B. Hill, Jr.,. Montgomery 
Francis H. Inge, Mobile 

Walter B. Jones, Montgomery 
Wm. Logan Martin, Birmingham 


Alaska 


R. E. Robertson, Juneau 
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Arizona 


Evo DeConcini, Tucson 
Charles L. Strouss, Phoenix 
Charles H. Woods, Tucson 


Arkansas 
Joe C. Barrett, Jonesboro 


Herschel H. Friday, Jr., Little Rock 
Ydward L. Wright, Little Rock 











Josep 
Euge! 
Haro! 
Jame 
Roy . 
Herb 
John 
Harry 
Hom« 
Marti 
Harr: 
Arthi 
Doug 
Jame 
How: 
Rich 
Euge 
Willi 
Emil 
Geral 
DeW. 
Edwe 
R. E. 
Laur 
Dana 
Aug 
Marc 
Flore 
Philb 
Haro 
Justi 
Arch 
Geor 
Hern 
Gilfo 
Walt 
Albe: 
Herb 
Arth 
Loyd 


Thon 
Char 
Edw: 
Orie 

Willi 
Ken! 
Thor 


Phil 
Cyri 
John 
Willi 
Will: 
Char 
Luci 
Fred 


Johr 


Jame 











Pro- 


’ be 
Wil 
y in 
ai. 
Uni- 
Law 
‘on’s 
lans 
tion 
yned 
' all 
eral 
s in 
sug- 


> of- 


re- 
con- 

are 
Tax- 
nan, 
orn, 





California 


Joseph A. Ball, Long Beach 

Eugene Best, Riverside 

Harold A. Black, Los Angeles 
James B. Boyle, Pasadena 

Roy A. Bronson, San Francisco 
Herbert W. Clark, San Francisco 
John G. Clock, Long Beach 

Harry M. Conron, Bakersfield 
Homer D. Crotty, Los Angeles 
Martin J. Dinkelspiel, San Francisco 
Harry L. Dunn, Los Angeles 
Arthur B. Dunne, San Francisco 
Douglas L. Edmonds, Los Angeles 
James Alger Fee, San Francisco 
Howard J. Finn, San Francisco 
Richard H. Forster, Los Angeles 
Eugene Glenn, San Diego 

William P. Gray, Los Angeles 

Emil Gumpert, Los Angeles 

Gerald H. Hagar, Oakland 

DeWitt A. Higgs, San Diego 
Edward Hohfeld, San Francisco 

R. E. H. Julien, San Francisco 
Laurence J. Kennedy, Redding 
Dana Latham, Los Angéles 
Augustus F. Mack, Jr., Los Angeles 
Marcus Mattson, Los Angeles 
Florence M. McAuliffe, San Francisco 
Philbrick McCoy,* Los Angeles 
Harold R. McKinnon, San Francisco 
Justin Miller, Pacific Palisades 
Archibald M. Mull, Jr., Sacramento 
George W. Nilsson, Los Angeles 
Herman Phleger, San Francisco 
Gilford G. Rowland, Sacramento 
Walter H. Stammer, Fresno 

Albert Lee Stephens, Los Angeles 
Herbert F. Sturdy, Los Angeles 
Arthur B. Willis, Los Angeles 

Loyd Wright, Los Angeles 





Colorado 


Thomas M. Burgess, Colorado Springs 
Charles J. Kelly, Denver 

Edward G. Knowles, Denver 

Orie L. Phillips,* Denver 

William Hedges Robinson, Denver 
Kenneth M. Wormwood, Denver 
Thomas K. Younge, Grand Junction 


Connecticut 


Philo C. Calhoun, Bridgeport 
Cyril Coleman, Hartford 

John C. Durey, Stamford 

William B. Gumbart, New Haven 
William S. Hirschberg, Greenwich 
Charles W. Pettengill, Greenwich 
Lucius F. Robinson, Jr., Hartford 
Frederick H. Wiggin, New Haven 


Delaware 


John Biggs, Jr., Wilmington 
James R. Morford,* Wilmington 


Fred W. Albertson, Washington 

H. Thomas Austern, Washington 
Herbert A. Bergson, Washington 
Charles H. Burton, Washington 
John J. Carmody, Washington 

O. S. Colclough, Washington 
Richard S. Doyle, Washington 
Ronald J. Foulis, Washington 
Richard W. Galiher, Washington 
Edgar J. Goodrich, Washington 
Nelson T. Hartson, Washington 
William P. MacCracken, Washington 
Warren Olney III,* Washington 
Charles E. Pledger, Jr., Washington 
Rufus G. Poole, Washington 
Charles S. Rhyne, Washington 
William P. Rogers, Washington 


District of Columbia 








Ashley Sellers, Washington 
Vincent B. Welch, Washington 


Florida 


E. Dixie Beggs, Pensacola 
James D. Bruton, Jr., Plant City 
Darrey A. Davis, Miami Beach 
J. A. Franklin, Fort Myers 
Cody Fowler, Tampa 

William A. Gillen, Tampa 

J. Thomas Gurney, Orlando 
John D. Harris, St. Petersburg 
William A. Lane, Miami 

J. Lance Lazonby, Gainesville 
Giles Patterson, Jacksonville 
T. M. Shackleford, Jr., Tampa 
Olin Watts, Jacksonville 

John T. Wigginton, Tallahassee 


Georgia 


F. M. Bird, Atlanta 

Charles J. Bloch, Macon 

H. Sol Clark, Savannah 
Wingate Dykes, Americus 
Frank D. Foley, Columbus 
Barmore P. Gambrell,* Atlanta 
E. Smythe Gambrell, Atlanta 
James M. Hull, Augusta 
Herbert Johnson,* Atlanta 

C. Baxter Jones, Jr., Atlanta 
C. Baxter Jones, Sr., Macon 
Wm. B. Spann, Jr., Atlanta 
William A. Sutherland, Atlanta 
Robert B. Troutman, Atlanta 


Hawaii 
J. Garner Anthony, Honolulu 
Idaho 


William S. Holden, Idaho Falls 
Thomas A. Madden, Lewiston 


Illinois 


Richard Bentley, Chicago 
Thomas J. Boodell, Chicago 
Kenneth F. Burgess, Chicago 
Henry E. Cutler, Chicago 
Andrew J. Dallstream, Chicago 
Herbert C. De Young, Chicago 
William H. Dillon, Chicago 
Clarence W. Diver, Waukegan 
Henry Driemeyer, East St. Louis 
James P. Economos, Chicago 
Ray Garrett,* Chicago 
Jonathan C. Gibson, Chicago 
Albert J. Harno,* Urbana 
David J. A. Hayes, Chicago 
Ben W. Heineman, Chicago 
Julius J. Hoffman, Chicago 
Albert L. Hopkins, Chicago 
James P. Hume, Chicago 
Wyatt Jacobs, Chicago 

Albert E. Jenner, Jr., Chicago 
Leigh M. Kagy, East St. Louis 
Louis A. Kohn, Chicago 
Morris I. Leibman, Chicago 
Ralph F. Leseman, Urbana 
Glen A. Lloyd, Chicago 

L. Duncan Lloyd,* Chicago 
John E. MacLeish, Chicago 
Thomas Robert Mulroy, Chicago 
Casper W. Ooms, Chicago 
Harold L. Reeve, Chicago 

Guy B. Reno, Rockford 

Erwin W. Roemer, Chicago 
Clarence H. Ross, Chicago 
Horace Russell, Chicago 
Thomas W. Samuels, Decatur 
Bernard A. Schroeder, Chicago 
Werner W. Schroeder, Chicago 
E. Douglas Schwantes, Chicago 
Barnabas F. Sears, Chicago 
Len Young Smith, Chicago 
Erwin P. Snyder, Chicago 
Timothy W. Swain, Peoria 
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Ralph D. Walker, East St. Louis 
Henry C. Warner, Dixon 
Jerome S. Weiss, Chicago 
Benjamin Wham, Chicago 
Charles Wham, Centralia 

John J. Yowell, Chicago 


Indiana 


Fred P. Bamberger, Evansville 
Harold H. Bredell, Indianapolis 
Joseph J. Daniels, Indianapolis 
Merle H. Miller, Indianapolis 
James R. Newkirk, Fort Wayne 
Perry E. O’Neal, Indianapolis 
Telford B. Orbison, New Albany 
Kurt F. Pantzer, Indianapolis 
Richard P. Tinkham, Hammond 


lowa 


Neill Garrett, Des Moines 
Thomas J. Guthrie, Des Moines 
T. M. Ingersoll, Cedar Rapids 
George C. Murray, Sheldon 
John D. Randall, Cedar Rapids 
Ingalls Swisher, Iowa City 
Henry J. TePaske, Orange City 
Burt J. Thompson, Forest City 
Shirley A. Webster, Winterset 


Kansas 


Claude E. Chalfant, Hutchinson 
Harry W. Colmery, Topeka 
Donald C. Martindell, Hutchinson 


Kentucky 


Shackelford Miller, Jr., Louisville 
John E. Tarrant, Louisville 


Louisiana 


Cuthbert S. Baldwin, New Orleans 
Charles Cecil Bird, Jr., Baton Rouge 
Charles E. Dunbar, Jr., New Orleans 
Monte M. Lemann, New Orleans 
George T. Madison, Bastrop 

Ben R. Miller, Baton Rouge 

LeDoux R. Provosty, Alexandria 
John J. Tucker, Jr., Shreveport 


Mai ne 


Clement F. Robinson, Brunswick 
Robinson Verrill, Portland 


Maryland 


G. C. A. Anderson, Baltimore 
Joseph Bernstein, Baltimore 
Frederick W. Brune, Baltimore 
Theodore R. McKeldin, Baltimore 
Emory H. Niles, Baltimore 
Herbert R. O’Conor, Baltimore 
Reuben Oppenheimer, Baltimore 
Stedman Prescott, Rockville 

H. Beale Rollins.* Baltimore 

R. Carleton Sharretts, Jr.,* Baltimore 
Morris A. Soper, Baltimore 
Roszel C. Thomsen, Baltimore 
William C. Walsh, Cumberland 


Massachusetts 


William H. Best, Boston 

Ralph G. Boyd, Boston 

A. James Casner, Cambridge 
Francis G. Goodale, Boston 
Erwin N. Griswold, Cambridge 
Oscar Hausserman, Boston 
Allan H. W. Higgins, Boston 
Frederick M. Myers, Pittsfield 
Joseph F. O’Connell, Jr., Boston 
Reginald Heber Smith, Boston 
Raymond S. Wilkins, Boston 


*Denotes Members-at-Large 
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Michigan 


Fred Roland Allaben, Grand Rapids 
George E. Brand, Detroit 


Wilber M. Brucker, Washington, D. C. 


Glenn M. Coulter, Detroit 
William B. Cudlip, Detroit 
Harry G. Gault, Flint 
William T. Gossett, Dearborn 
Henry M. Hogan, Detroit 

Ira W. Jayne, Detroit 

Arthur F. Lederle, Detroit 
Walter A. Mansfield, Detroit 
Richard H. Paulson, Kalamazoo 
John B. Poole, Detroit 

Alexis J. Rogoski, Muskegon 
J. Adrian Rosenburg, Jackson 
Elizabeth L. Stack, Detroit 

E. Blythe Stason, Ann Arbor 
Cleveland Thurber, Detroit 
Henry L. Woolfenden, Detroit 
Mary H. Zimmerman, Detroit 


Minnesota 


Allen A. Atwood, St. Cloud 

H. H. Burry, Sauk Rapids 
Morris B. Mitchell, Minneapolis 
Oscar A. Nordquist, Minneapolis 


Mississippi 


James P. Coleman, Ackerman 
Harvey McGeehee, Jackson 

M. M. Roberts, Hattiesburg 

John C. Satterfield, Jackson 
Gibson B. Witherspoon, Meridian 


Missouri 


Charles M. Blackmar, Kansas City 
Harry C. Blanton, Sikestone 
Richmond C. Coburn, St. Louis 
James M. Douglas, St. Louis 
Lynn M. Ewing, Nevada 
Robert B. Fizzell, Kansas City 
Laurance M. Hyde, Jefferson City 
Jacob M. Lashly, St. Louis 
Rush Hudson Limbaugh, Cape 
Girardeau 
Thomas F. McDonald, St. Louis 
Powell B. McHaney, St. Louis 
Frank C. Mann, Springfield 
Edwin R. Morrison, Kansas City 
Allen L. Oliver, Cape Girardeau 
Guy A. Thompson, St. Louis 
George C. Willson, St. Louis 


Montana 


James T. Finlen, Butte 
W. J. Jameson, Billings 


Nebraska 


William C. Fraser, Omaha 
Barton H. Kuhns, Omaha 
Paul L. Martin, Sidney 


Nevada 


Morgan Anglim* Reno 
John Shaw Fieid, Reno 


New Hampshire 
Robert W. Upton, Concord 
New Jersey 


Robert K. Bell, Ocean City 
Maja Leon Berry, Toms-River 
James D. Carpenter, Jersey City 
John C. Cooper,* Princeton 
Andrew B. Crummy, Newark 
Edward T. Curry, Camden 
Francis V. D. Lloyd, Hackensack 
John Lloyd, Jr., Atlantic Civy 
John W. McGeehan, Jr., Newark 


Robert B. Meyner, Phillipsburg 
John Milton, Sr., Jersey City 
Edward J. O’Mara, Jersey City 
Samuel P. Orlando, Camden 
Sylvester C. Smith, Jr.. Newark 
Josiah Stryker, Newark 
Augustus C. Studer, Jr., Newark 
John E. Toolan, Perth Amboy 
Arthur T. Vanderbilt,* Newark 
Waldron M. Ward, Newark 
Russell E. Watson, New Brunswick 
David T. Wilentz, Perth Amboy 
John H. Yauch, Jr., Newark 


New Mexico 


Ross L. Malone, Roswell 
Pearce C. Rodey, Albuquerque 


New York 


Leonard D. Adkins, New York 
Julius Applebaum, New York 
Paul H. Arthur, New York 
Albert MacC. Barnes, New York 
Chauncey Belknap, New York 
Robert M. Benjamin, New York 
Dudley B. Bonsal, New York 
John F. Brosnan, New York 
Franklin R. Brown, Buffalo 
George A. Brownell, New York 
H. Duane Bruce, Syracuse 
Granville M. Brumbaugh, New York 
John F. Caskey, New York 
William C. Chanler, New York 
Arthur H. Dean, New York 

Eli Whitney Debevoise, New York 
Hunter L. Delatour, Brooklyn 
Thomas E. Dewey, New York 
Wm. J. Donovan, New York 
Goldthwaite H. Dorr, New York 
Stephen P. Duggan, Jr., New York 
H. Bartow Farr, New York 
Manly Fleischmann, Buffalo 
James A. Fowler, Jr., New York 
Harold J. Gallagher, New York 
John Gerdes, New York 

Norman S. Goetz, New York 
Edward H. Green, New York 
Joseph M. Hartfield, New York 
Allen S. Hubbard, New York 
John G. Jackson, New York 
Alfred Jaretzki, Jr.. New York 
Orrin G. Judd, New York 
Nicholas Kelley, New York 

Cloyd Laporte, New York 

Randall J. LeBoeuf, Jr.. New York 
I. Howard Lehman, New York 
George S. Leisure, New York 
Edward H. Letchworth, Buffalo 
Louis M. Loeb, New York 
Roswell Magill, New York 

Orison S. Marden, New York 
John B. Marsh, New York 
Robert McC. Marsh, New York 
Wallace H. Martin, New York 
Crandall Melvin, Syracuse 

Myron S. Melvin, Syracuse 
Maurice T. Moore, New York 
William J. O’Shea, New York 
Edwin M. Otterbourg, New York 
Francis T. P. Plimpton, New York 
Joseph M. Proskauer, New York 
Frank G. Raichle, Buffalo 

George Roberts, New York 
Churchill Rodgers, New York 
Samuel I. Rosenman, New York 
Lewis C. Ryan, Syracuse 

Eustace Seligman, New York 
George C. Seward, New York 
Whitney North Seymour, New York 
George A. Spiegelberg, New York 
Edwin S. S. Sunderland, New York 
Thomas N. Tarleau, New York 
Hiram C. Todd, New York 
Lyman M. Tondel, Jr.. New York 
Louis Waldman, New York 
Bethuel M. Webster, New York 
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North Carolina 


Emery B. Denny, Raleigh 

Egbert L. Haywood, Durham 
Welch Jordan, Greensboro 

Robert Lassiter, Jr., Charlotte 

L. P. McLendon, Greensboro 
Louis J. Poisson, Wilmington 

J. Wallace Winborne, Raleigh 
Francis E. Winslow, Rocky Mount 


North Dakota 


Ronald N. Davies, Fargo 
H. A. Mackoff, Dickinson 
Herbert G. Nilles,* Fargo 


Ohio 


Florence E. Allen, Cleveland 
Howard L. Barkdull, Cleveland 
John W. Bebout, Toledo 

B. C. Boer, Cleveland 

Howard F. Burns, Cleveland 

C. Kenneth Clark, Youngstown 
Frank M. Cobourn, Toledo 

J. Virgil Cory, Cleveland 

John Cooper Durfey, Springfield 
Philip C. Ebeling, Dayton 
Donald A. Finkbeiner, Toledo 
Byron Ford, Columbus 

John W. Ford, Youngstown 
Eugene H. Freedheim, Cleveland 
Fred E. Fuller, Toledo 

John B. Hollister, Washington, D.C. 
Andrew S. Iddings, Dayton 

Carl M. Jacobs, Cincinnati 
Sidney G. Kusworm, Sr., Dayton 
Waymon B. McLeskey, Columbus 
Robert S. Marx, Cincinnati 

Earl F. Morris, Columbus 
William N. Nieman, Cincinnati 
William G. Pickrel, Dayton 
Joseph S. Platt, Columbus 
Aronhold C. Schapiro, Portsmouth 
Murray Seasongood, Cincinnati 
Fred A. Smith, Toledo 

Loren E. Souers, Canton 

Joseph D. Stecher, Toledo 

H. Walter Stewart, Cleveland 
Wayne E. Stichter, Toledo 
Albert R. Teare, Cleveland 

Paul C. Weick, Cleveland 


Oklahoma 


H. I. Aston, McAlester 
John Cantrell, Oklahoma City 
Stephen S. Chandler, Jr., Oklahoma 


City 
James D. Fellers, Oklahoma City 
Earl Q. Gray, Ardmore 
Wm. S. Hamilton, Pawhuska 
Gerald B. Klein, Tulsa 
Maurice Merrill, Norman 
John Rogers, Tulsa 
C. H. Rosenstein, Tulsa 
Earl Sneed, Jr., Norman 


Oregon 


James C. Dezendorf, Portland 
Paul E. Geddes, Roseburg 
Glenn R. Jack, Oregon City 
John F. Kilkenny, Pendleton 
Robert T. Mautz, Portland 
George M. Roberts, Medford 


Pennsylvania 


George F. B. Appel, Philadelphia 
John G. Buchanan, Pittsburgh 

J. Vincent Burke, Pittsburgh 
Joseph D. Calhoun, Media 
Robert Dechert, Philadelphia 
Henry S. Drinker, Philadelphia 
Thomas P. Dunn, Erie 

Paul D. Edelman, Reading 
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John W. English, Erie 

Edward J. Fox, Jr., Easton 

Joseph W. Henderson, Philadelphia 
J. Harry LaBrum, Philadelphia 
Arthur Littleton, Philadelphia 

Wm. Clarke Mason, Philadelphia 
David F. Maxwell, Philadelphia 
Robert T. MacCracken, Philadelphia 
Vincent P. McDevitt, Philadelphia 
Sterling McNees, Harrisburg 

J. Wesley McWilliams, Philadelphia 
Desmond McTighe, Norristown 
Russell J. O’Malley, Scranton 

C. Brewster Rhoads, Philadelphia 
William A. Schnader, Philadelphia 
Bernard G. Segal, Philadelphia 

A. Carson Simpson, Philadelphia 
William R. Spofford, Philadelphia 
Aaron S. Swartz, Jr., Norristown 
Theodore Voorhees, Philadelphia 


Puerto Rico 


Luis Blanco-Lugo, San Juan 


Rhode Island 


Robert B. Dresser,* Providence 
Henry C. Hart, Providence 


South Carolina 


Frank H. Bailey, Charleston 
George L. Buist, Charleston 
Douglas McKay, Columbia 

Samuel L. Prince, Columbia 


South Dakota 


Dwight Campbell, Aberdeen 
Roy E. Willy, Sioux Falls 


President's Page 
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I ratified the so-called “petition of 
right” and thereby confirmed for all 
time the civil liberties granted the 
English people by Magna Charta 
more than 300 years before. 

It was the lawyers of that day who 
led the fight for liberty just as one 
hundred and fifty years later it was 
the lawyers of Colonial America 
who led the fight for independence 
and who drafted the Declaration of 
Independence and the American 


Tennessee 


Lloyd S. Adams, Humboldt 

Walter P. Armstrong, Jr., Memphis 
John J. Hooker, Nashville 

R. M. McConnell, Knoxville 


Texas 


William N. Bonner, Houston 
Leo Brewer, San Antonio 
Paul Carrington, Dallas 

R. L. Dillard, Jr., Dallas 
William Gibson, Amarillo 
Allen R. Grambling, El Paso 
Ireland Graves, Austin 
Newton Gresham, Houston 
Palmer Hutcheson, Houston 
Gillis A. Johnson, Fort Worth 
Harry R. Jones, Houston 
Adrian F. Levy, Galveston 
Everett L. Looney, Austin 
Dan Moody, Austin 

W. Carlos Morris, Jr., Houston 
Wright Morrow, Houston 
Wilford W. Naman, Waco 

G. W. Parker, Jr., Fort Worth 
Thomas B. Ramey, Tyler 
Tom Sealy, Midland 

David T. Searls, Houston 
James L. Shepherd, Jr., Houston 
Dwight L. Simmons, Dallas 
Gordon Simpson, Dallas 
Robert G. Storey, Dallas 

J. Cleo Thompson, Dallas 

J. Glenn Turner, Dallas 
Angus G. Wynne, Dallas 


Utah 


Charles C. Parsons, Salt Lake City 
William W. Ray, Salt Lake City 
Franklin Riter,* Salt Lake City 


Constitution; just as it was the law- 
yers of our day who preserved the 
independence of our judiciary by 
blocking the court-packing plan of 
the late President Roosevelt in 1937 
and through whose efforts in 1946, 
Congress adopted the Administrative 
Procedure Act which accomplished 
the separation of the investigating 
and prosecuting functions of federal 
administrative agencies from their 
judicial functions in conformity 
with the inherent doctrine of 
aration of powers upon which ou 
Constitution is based. 

Indeed it was a famed Philadel- 


sep 


Fellows of Bar Foundation Meet 


Vermont 


A. Pearley Feen, Burlington 
Osmer C. Fitts,* Brattleboro 


Virginia 


Aubrey R. Bowles, Jr., Richmond 
Thomas B. Gay, Richmond 

David J. Mays, Richmond 

T. Justin Moore, Richmond 

Lewis F. Powell, Jr., Richmond 

a. J. G. Priest, Charlottesville 
William Rosenberger, Jr., Lynchburg 
William A. Stuart, Abingdon 

David Nelson Sutton, West Point 


Washington 


Edgar N. Eisenhower, Tacoma 
Cassius E. Gates, Seattle 
Thomas P. Gose, Walla Walla 
Frank E. Holman,* Seattle 
F. A. Kern, Ellensberg 
Philip D. MacBride, Seattle 
Lowell P. Mickelwait, Seattle 
Otto B. Rupp, Seattle 

W est Virgina 
Herbert Fitzpatrick, Huntington 
Robert S. Spilman, Charleston 
Kemble White, Clarksburg 

Wisconsin 


Allen W. Adams, Beloit 

George S. Geffs, Janesville 

Albert B. Houghton, Milwaukee 
Ralph M. Hoyt, Milwaukee 

Harold F. Lichtsinn, Milwaukee 
John P. McGalloway, Fond du Lac 
Malcolm O. Mouat, Janesville 

Carl B. Rix, Milwaukee 

E. J. B. Schubring, Madison 


phia lawyer, Andrew Hamilton, 
whose defense of the publisher Peter 
Zenger in the King’s Colonial Court 
shortly before the Revolution, es- 
tablished a doctrine of a free press 
which permits Mr. Callison to write 
and publish his diatribe. 

Our legal institutions have not 
only survived but have been strength- 
ened by the onslaught of those who 
would make the law subservient to 
their own autocratic and despotic 
power. Surely then we will survive 
the slings of these literary Lilli- 
putians who eke out a few dollars 
by their sensationalism. 
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Proceedings of the House of Delegates: 


Midyear Meeting, Chicago, February 18-19 


The 1957 Midyear Meeting of the House of Delegates was the largest in the 
history of the Association (exclusive of meetings held in connection with regional 
meetings). The House met in three sessions, a detailed account of which is pub- 
lished here in accordance with our custom. The account contains the full text of 
all resolutions adopted by the House as well as a summary of the debates. 





First Session 


The 1957 Midyear Meeting of the 
House of Delegates of the American 
Bar Association began at 10:00 a.M., 
Monday, February 18, in the Ball- 
room of the Edgewater Beach Hotel 
in Chicago. Charles S. Rhyne, of 
Washington, D. C., the Chairman of 
the House, presided. 

The roll was called by Joseph D. 
Calhoun, of Media, Pennsylvania, 
the Assistant Secretary of the Asso- 
ciation. 

The Rev. William T. Jones, Ex- 
ecutive Director of the Church Ex- 
tension Board of the Presbytery of 
Chicago, pronounced the invocation. 


Committee on 
Credentials and Admissions 


Glenn M. Coulter, of Detroit, 
Michigan, Chairman of the Commit- 
tee on Credentials and Admissions, 
announced that the Committee had 
approved the roster of the House as 
read during the roll call. He pointed 
out that more than 25 per cent of 
the membership of the House was 
new and called on the new members 
to rise and receive the greetings of 
the House. The new members were 
Joseph A. Ball, Long 
Beach, California; Douglas L. Ed- 


as follows: 


monds, Los Angeles, California; De- 


Witt A. Higgs, San Diego, Califor- 
nia; Peter H. Holme, Jr., Denver, 
Colorado; David H. Jacobs, Meri- 
den, Connecticut; Walter M. Bastian, 
Washington, D. C.; C. Oscar Berry, 
Washington, D. C.; W. Cameron 
Burton, Washington, D. C.; John W. 
Cragun, Washington, D. C.; William 
P. MacCracken, Jr., Washington, 
D. C.; George O. Sutton, Washing- 
ton, D. C.; F. Trowbridge vom Baur, 
Washington, D. C.; William A. Lane, 
Miami, Florida; W. Glen Harlan, 
Atlanta, Georgia; William A. Suth- 
erland, Atlanta, Georgia; William F. 
Quinn, Honolulu, Hawaii; Gilbert 
C. St. Clair, Idaho Falls, Idaho; 
James P. Hume, Chicago, Illinois; 
Werner W. Schroeder, Chicago, II- 
linois; Barnabas F. Sears, Chicago, 
Illinois; James G. Thomas, Cham- 
paign, Illinois; Glenn R. Winters, 
Chicago, Illinois; Benton Earl Gates, 
Columbia City, Indiana; Howard P. 
Travis, Indianapolis, Indiana; Neill 
Garrett, Des Moines, Iowa; Robert 
P. Hobson, Louisville, Kentucky; H. 
Paul Rome, Baltimore, Maryland; 
Diana ]. Auger, Boston, Massachu- 
setts; Raymond F. Barrett, Quincy, 
Massachusetts; Walter Powers, Bos- 
ton, Massachusetts; Arthur J. Santry, 
Boston, Gibson B. 
Witherspoon, Meridian, Mississippi; 
Richmond C. Coburn, St. 


Massachusetts; 


Louis, 
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Russell H. Doerner, St. 
Forrest M. Hem- 
ker, St. Louis, Missouri; Bruce R. 
Thompson, Reno, Nevada; Louis C. 
Wyman, Concord, New Hampshire; 
Nicholas Conover English, Newark, 
New Jersey; Theodore R. Iserman, 
New York, New York; Clarence R. 
Runals, Niagara Falls, New York; 
David M. Wood, New York, New 
York; C. Kenneth Clark, Youngs 
town, Ohio; Earl Q. Gray, Ardmore, 
Kenneth Harris, Okla- 
Harry D. 
Page, Tulsa, Oklahoma; Philip Me- 
chem, Philadelphia, 
Douglas McKay, Columbia, South 
Carolina; John H. Doughty, Knox- 
ville, Tennessee; Edward W. Kuhn, 
Memphis, Tennessee; Weldon B. 
White, Nashville, Tennessee; Paul 
Carrington, Dallas, Texas; R. L. Dil- 
lard, Dallas, Texas; R. N. Gresham, 


San Antonio, Texas; W. Harry Jack, 


Missouri; 
Louis, Missouri; 


Oklahoma; 
homa City, Oklahoma; 


Pennsylvania; 


Dallas, Texas; William Jarrel Smith, 
Pampa, Texas; Robert G. Storey, Jr., 
Dallas, Texas; Aubrey R. Bowles, 
Jr., Richmond, Virginia; George V. 
Powell, Seattle, Washington; and Al- 
fred L. Godfrey, Elkhorn, Wisconsin. 

On Mr. 


House voted to admit the Indianap- 


Coulter’s motion, the 
olis Bar Association as an affiliated 
local bar association entitled to rep- 
resentation in the House of Dele- 
gates. 

On the motion of Joseph D. 
Stecher, of Toledo, Ohio, the Sex 
retary of the Association, the House 
voted its approval of the record of 
the last meeting in Dallas, Texas. 
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President's 
Report 

David F. 

Philadelphia, Pennsylvania, devoted 


President Maxwell, ol 
a large part of his report to a discus- 
sion of plans for the forthcoming 
Annual Meeting to be held in July 
in New York and London. He 
emphasized the fact that the London 
portion of the meeting was a busi- 
ness session, not a post-meeting tour, 
and that every member of the As 
sociation is entitled to register for it. 

Mr. Maxwell promised that the 
New York portion of the meeting 
will have several interesting features, 
including a tour of the Headquar- 
ters of the United Nations preceding 
the President's Reception, which will 
be held on Sunday, July 14, in the 
Headquarters of the United Nations, 
under the sponsorship of the Amer- 
ican delegation. 

Mr. Maxwell announced that this 
year the dinner in honor of the ju- 
diciary of the United States will be 
held under Association sponsorship, 
with the Section of Judicial Admin- 
istration, which usually sponsors this 
traditional event, choosing one 
speaker and the Association another. 
Che Association speaker will be Sir 
Harold Caccia, Her Majesty’s Am- 
bassador to the United States. 

The London portion of the meet- 
ing will open in Westminster Hall. 
The Americans will be headed by 
Chief Justice Earl Warren, and there 
will be addresses by Prime Minister 
Macmillan, the Lord Chancellor, the 
Attorney General of Great Britain 
and the President of the Law Society. 

One of the highlights of the visit 
to England will be the dedication of 
a monument erected by the visitors 
at Runnymede, the site of the grant- 
ing of the Magna Charta by King 
John in 1215. 

Turning to other matters, Mr. 
Maxwell said that he had recently 
attended an “off the record” meet- 
ing of the leaders of twenty-nine in- 
fluential organizations, including the 
National Association of Manufac- 
turers, the United States Chamber 
of Commerce, the American Medical 
Association, the American Dental As- 


sociation and the Farm Bureau. 
While many national problems were 
discussed, Mr. Maxwell said, he 
wanted to mention especially the 
fact that the representatives had 
shown great interest in the Jenkins- 
Keogh Bills, which would allow self- 
employed taxpayers to set aside a 
certain sum as a retirement fund, 
deferring income taxes on such a 
fund until after the retirement of 
the taxpayer. 

Mr. Maxwell also reported that 
he had attended the first 


ing of a film called “The Medical 


show- 


Witness”, produced by a pharma- 


ceutical company in collaboration 
with the American Medical Associa- 
tion. He explained that the purpose 
of the film was to improve relations 
between the two professions. “It 
shows very clearly and very dramat- 
ically how a doctor should testify in 
a negligence action and how he 
should not testify”, Mr. 
said. He then introduced Dr. Dwight 
Murray, President of the American 
Medical Association, 
briefly to the House. 

Dr. Murray listed four fields in 


which the medical profession and 


Maxwell 


who 


spoke 


the legal profession are now working 
in close collaboration: the prepara- 
tion and use of the film, “The Medi- 
cal Witness”, the development of 
harmony between the two profes- 
sions by the adoption of interpro- 
fessional codes of understanding, the 
use of the skills of the two profes- 
sions jointly on the problem of nar- 
cotics addiction and the enactment 
of the Jenkins-Keogh Bills. He gave 
one example of how the doctors and 
the lawyers are working together in 
his own state, California, where each 
county medical society has a profes- 
sional grievance committee. When a 
doctor is charged with misconduct 
or malpractice, he is invited to ap- 
pear with his lawyer before one of 
these committees to give all the in- 
formation he has about the charges. 
The members of the committee ask 
questions freely and informally and 


finally meet in executive session to 
determine whether the charges are 
justified. The doctor is informed of 
their decision and told whether or 
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not the members of the committee 
will appear in his behalf. 

Mr. Maxwell then reported as Pres- 
ident of the American Bar Founda- 
tion. He pointed out that there are 
two principal sources of funds to fi- 
nance Foundation projects: one, div- 
idends received from the American 
Bar insurance program, the other the 
contributions of the new organiza- 
tion, the Fellows of the American Bar 
Foundation. (For a full discussion of 
this organization, see page 325, of 
this issue.) 


Treasurer's 
Report 


Harold H. Bre- 
dell, of Indianapolis, Indiana, then 


The Treasurer, 


gave his report, noting that Asso- 
ciation income for the first seven 
months of the current fiscal year is 
than for the 
same period of the last fiscal year. 
Matched against that, Mr. Bredell 
said, the Association has spent about 


some $170,000 more 


$100,000 more during the corres- 
ponding period, so that, when the 
JourNa’s share of the increase is 
included, the increase in expendi- 
tures is about equal to the increase 
in revenue. Turning to the London 
meeting. Mr. Bredell stated that the 
expenses of the meeting are being 
paid out of the $50 registration fee, 
so that no part of the dues money 
is being used to underwrite the costs 
of the London visit. 


Budget 
Committee 


Thomas M. Burgess, of Colorado 
Springs, Colorado, Chairman of the 
Budget Committee, which allocates 
the Association’s income among the 
forty-eight Special and Standing 
Committees and the seventeen Sec- 
tions, reported that the increased 
membership had made it possible to 
expand the amount allocated for the 
work of the various Committees and 
Sections. However, since it is still 
too early to know the permanent 
effects of the membership campaign, 
the Committee is still watching ap- 
propriations very carefully. Mr. Bur- 
gess said that there is a possibility 
of a deficit for this year. “Because of 
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the promises that have been made 
to the various Sections and Commit- 
tees on expansion of their work by 
reason of the campaign for member- 
ship, the Budget Committee last 
May was faced with a problem of 
increasing [appropriations] more 
than the anticipated income, with a 
prospect perhaps of deficit spending, 
and we did just that” he said, add- 
ing that more than $100,000 in ex- 
cess of the anticipated income was 
included in the tentative budget. 
Thanks to additional membership 
and other sources of income, this 
over-appropriation is now about 
$60,000. “We believe, however, be- 
fore the end of this fiscal year, 
that that $60,000 will be made up 
through additional income . . . so 

. our budget appropriations will 
be within the income of the Asso- 
ciation for this fiscal year’, Mr. Bur- 
gess declared. 


Committee on 

Retirement Benefits 

The report of the Committee on 
Retirement Benefits was given by F. 
Joseph Donohue, of Washington, 
D. C., the Chairman. Mr. Donohue 
reported that the Committee had 
helped in the organization of the 
American Thrift Assembly, an or- 
ganization for the benefit of the self- 
employed formed by members of 
groups like the American Bar Associ- 
ation, the American Medical Asso- 
ciation, the American Dental Asso- 
ciation, the American Institute of 
Accountants, the National Associa- 
tion of Real Estate Boards, the 
National Association of Retail Drug- 
gists and the American Retail Feder- 
ation. He described the new group 
as “political but non-partisan”, and 
said that the plan is to form an 
American Thrift Assembly in every 
congressional district, made up of 
lawyers, accountants, architects, doc- 
tors, dentists and so forth, “the pur- 
pose being to create a grass roots 
sentiment favoring the provisions of 
the Jenkins-Keogh Bill”. 

Mr. Donohue said that a test sam- 
pling of the membership of Congress 
indicated that a substantial majority 
would support the legislation, but 
he warned that the Treasury Depart- 


ment’s opposition is strong. The 
problem, he said, is to marshal the 
grass roots sentiment in support of 
the bills. 


Committee on 
Legal Services, Procedure 


Ashley Sellers, of Washington, 
D. C., reporting as Chairman of the 
Committee on Legal Services and 
Procedure, reported on _ progress 
made to draft legislation to imple- 
ment a series of resolutions passed by 
the House at the 1956 Midyear Meet- 
ing. The basic resolutions called for 
a comprehensive re-examination of 
the Administrative Procedure Act 
and the enactment of a Code of Fed- 
eral Administrative Procedure. Mr. 
Sellers called attention to H.R. 3349, 
H.R. 3350, and S. 932, which are 
identical bills. These bills would es- 
tablish an Office of Federal Admin- 
istrative Practice to serve as the 
clearing house of information on the 
whole subject of administrative pro- 
cedure and to formulate and suggest 
uniform rules and regulations for 
the various agencies. The proposed 
Office of Administrative Practice 
would administer a merit system for 
government lawyers—a kind of civil 
service for lawyers. The Office would 
also administer the legislation on 
Title 3, of the Bill, dealing with 
hearing commissioners, and on Ti- 
tle 4, dealing with the admission, 
tenure and practice of lawyers and 
non-lawyers before government agen- 
cies, 

In reply to a question posed by 
Franklin Riter, of Salt Lake City, 
Utah, Mr. Sellers said that the legis- 
lation dealt only with civilian law- 
yers employed by the Government, 
but that legislation is being drafted 
that will deal with the status of the 
general counsel of the military de- 
partments, establishing Assistant Sec- 
retaries for the various departments 
to have charge of their legal affairs. 


Section of 
Administrative Law 


The House then began considera- 
tion of the report of the Section of 
Administrative Law, delivered by 
John W. Cragun, of Washington, 
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D. C., the Section Delegate. The Sec 
tion proposed a series of resolutions 
which were considered one at a time 
The first was as follows: 

Reso.vep, That in the opinion of 
the American Bar Association statu 
tory provisions or administrative ac- 
tion which place arbitrary or unrea 
sonable limitations on fees for legal 
services to be rendered before admin- 
istrative agencies, such as those pres- 
ently applicable to the Veterans Ad- 
ministration, are in practical effect 
restrictions on the right of a party to 
an administrative proceeding to be 
represented by counsel, and are ir- 
reconcilable with the public interest; 

FurRTHER REsoLveD, That the Sec- 
tion of Administrative Law be and it 
hereby is authorized and directed to 
advance appropriate legislation and to 
take other appropriate action to that 
end. 

As originally drafted, the resolu- 
tion ended with the words “to that 
end.” This phrase was changed at 
the suggestion of the Board of Gov- 
ernors to read: “to the end that such 
arbitrary or unreasonable limitations 
on fees be removed”, and as so 
amended the resolution was adopteil 
without further debate. 

Mr. Cragun’s next resolution, 
which was adopted without debate, 
read as follows: 

Be Ir ReEsotvep, That the Ameri- 
can Bar Association supports legisla- 
tion to authorize the abbreviation of 
the record on the review or enforce- 
ment of orders of administrative 
agencies by the Courts of Appeals and 
the review or enforcement of such 
orders on their original papers and 
thereby to make uniform the law re- 
lating to the record on review or en- 
forcement of such orders. 

Mr. Cragun explained that it is 
often necessary to take up an entire 
record to a court of appeals for a 
review of an agency decision. This 
means that in many cases the whole 
record must be printed, the rule be- 
ing different in each judicial circuit. 
The purpose of the resolution is to 
simplify the procedure and permit 
abbreviation of the records. 

Mr. Cragun’s next proposals, cast 
in the form of one resolution, were 
treated as separate by the House. He 
moved that the following be adopt- 
ed: 

Be It FurtHer Resoivep, That the 
American Bar Association recom- 
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mends legislation to include the fol- 
lowing: 

1. A provision giving to the court 
of appeals in which the first proceed- 
ing is instituted to enforce or review 
a given administrative order, exclu- 
sive jurisdiction of all appeals there- 
from and to authorize said court, on 
interested party, to 
transfer said proceeding to any court 
of appeals which the parties stipulate, 
or absent such stipulation, to such 
court of appeals as said court deter- 
mines will best serve the convenience 
of the parties, 


motion of an 


In reply to a question from Mr. 
Shepherd, of Texas, Mr. Cragun ex- 
plained that if, for example, some- 
one appealed to the Fifth Circuit 
under the rule endorsed by the reso 
lution, that circuit would have ex- 
clusive jurisdiction, and if a transfer 
to another circuit were desired for 
the convenience of the parties, it 
would be up to the Fifth Circuit to 
determine whether a transfer was ap 
propriate. On the other hand, if an 
other circuit got the appeal first, 
then that circuit would have exclu- 
sive jurisdiction. “It would place the 
determination of that matter, not in 
the hands of the fleetest of foot, but 
in the hands of a court...” Mr. 
Cragun said. 

H. Cecil Kilpatrick, of Washing- 
ton, D. C., asked what the effect of 
the resolution would be on appeals 
from the where 
more stockholders in a corporation 
each appealed to his own circuit. 


tax court two or 


Mr. Cragun replied that he was 
not familiar with that practice. 

Mr. Kilpatrick then raised a point 
of order. “We are passing on legisla- 
tion which is not before us” he said, 
in violation of the rules of the 
House. 

The Chair overruled the point, 
holding that the House was being 
asked to approve a broad point of 
principle, not a specific statute. 

Mr. Kilpatrick appealed from the 
ruling of the Chair, but the House 
sustained the Chair’s view of the mat- 
ter. 

The resolution was then adopted 
without further debate. 

Mr. Cragun then moved adoption 
of the following, which was adopted 
without debate: 


2. Provision that all rules adopted 
under the proposed Act shall be uni- 
form and shall apply without excep- 
tion for different procedures under 
existing statutes. 

Mr. Cragun’s next proposal was 
as follows: 


3. The record to be filed in the court 
of appeals in such a proceeding shall, 
at the option of any party thereto, 
consist of the entire record in said 
proceeding, or such portions thereof 
(1) as the said rules of the court of 
appeals may require to be included 
therein, (2) as the parties to the ad- 
ministrative proceeding under review 
or enforcement and any intervenor in 
said court, by written stipulation filed 
with said court, may, consistently with 
the rules of said court, designate to be 
included therein, or (3) as the court 
upon motion of a party or, after a 
prehearing conference upon its own 
motion, may by order in such pro- 
ceeding included 
therein. Such a stipulation or order 
may provide in an appropriate case 
that no record need be filed in the 
court of appeals. If there is omitted 
from the record any portion of the 
proceedings before said agency, which 
the court subsequently determines to 
be necessary, the court may direct that 
such additional portion of said pro- 
ceedings be filed as a supplement to 
the record. Unless ordered by said 
court, it shall not be necessary to print 
the record on petition for review or 
enforcement of such order, except 
that appellant shall print as part of 
the appendix to his brief the perti- 
nent pleadings and docket entries, the 
order sought to be reviewed or en- 
forced, together with any findings of 
fact, conclusions of law and opinion 
of said agency. 

Mr. Cragun explained that the 


designate to be 


rules on review of administrative 
procedure have grown up without 
reference to one another, and some- 
times it is felt necessary under ex- 
isting law to send up the entire rec- 
ord of a hearing, much of which is 
nothing more than the record of a 
“bull session”. This presents a bur- 
den on everyone concerned. “It is 
high time that some authority was 
put in the hands of the parties and 
the courts to handle the terrible 
problems that are presented by these 
burdensome records” Mr. Cragun 
said. 

The proposal was adopted with- 
out debate. 


Mr. Cragun then offered the fol- 
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lowing, which was also adopted with- 
out debate: 
4. That the foregoing legislation ap- 
ply to proceedings instituted in a 
three-judge United States District 
Court to enlorce or review an order 
of an administrative agency. 
Alfred J. 
Washington, then asked when and 


Schweppe, of Seattle, 


by whom the legislation proposed in 
the resolutions will be drafted. “I 
do not share quite the trepidation 
of Mr. Kilpatrick in this instance, 
with respect to approving in ad- 
vance, and in principle, legislation 
that we have not seen, [but] the 
chairman has made no statement as 
to when and by whom this legisla- 
tion will be prepared, nor whether 
we will have an opportunity to see 
it prior to the time it is actually 
presented to the Congress” Mr. 
Schweppe said. 

Mr. Cragun said that the Section 
was not asking for approval of spe- 
cific legislation because such approv- 
al tied the hands of the Association's 
“You 
can’t agree to anything except just 
the language that fits the Procruste- 


representatives in Congress. 
t=) 


an bed of the particular bill before 
the House” he said. “It is not realis- 
tic, legislatively, to be tied down 
tight.” 

William A. Sutherland, of Atlan- 
ta, Georgia, protested against ask- 
ing the House to approve principles 
stated as broadly as these. “I can’t 
think of anything we can do more 
dangerous than what is now pro- 
posed. .. . As I understand it, we 
in the Tax Section could come in 
and say we are opposed to a certain 
general principle regarding the way 
we tax corporate dividends, and we 
think they ought to be all taxed at 
a smaller rate. We could go to Con- 
gress and discuss rates, anywhere 
from 2 per cent up to 98 per cent. 
The House then has no control over 
legislation at all.” 

The Chair refused to change his 
position on the point of order orig- 
inally raised by Mr. Kilpatrick. 

J. Garner Anthony, of Honolulu, 
Hawaii, asked why the contents of 
a record on appeal could not be 
handled more appropriately by a 

(Continued on page 366) 
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A Lawyer’s Manners 


Lord Campbell, in his Lives of the Chief Justices of 
England, repeats this amusing anecdote about Lord 
Tenterden: 

He had contracted so strict and inveterate an habit of 
keeping himself and everybody else to the precise matter 
in hand, that once, during a circuit dinner, having asked 
a county magistrate if he would take venison, and receiv- 


ing what he deemed an evasive reply: “Thank you, my 


Lord, I am going to take boiled chicken;” his Lordship 

sharply retorted, “That, sir, is no answer to my question; 

I ask you again if you will take venison, and I will trouble 

you to say yes or no without further prevarication!” 

This incident is one we smile at today, and yet we 
must all be aware of the effect of our profession on our 
own mental habits. It was Burke who observed that the 
lawyer is likely to find that his profession sharpens his 
mind by narrowing it. We are members of a contentious 
craft. We are trained to draw fine distinctions. This 
tends to make lawyers hypercritical; “legalistic” is the 
criticism we olten hear laymen make of us. We cannot 
let them truthfully add “discourteous” to that charge. 

The founder of the American Bar Association, Simeon 
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Ek. Baldwin, reminded young men that, “There is al 


ways danger that a habit of mind will be thus formed, 
or at least a spirit of hostile criticism encouraged, which 
will follow him out of the court room, and become a 
characteristic of his life.” If the lawyer succumbs to this 
temptation of bringing the technical habits of his pro 
fession into intercourse with his social friends and his 
family, he will find that he is not welcomed with open 
arms by either his friends or his family. 

Dr. Samuel Johnson gave us as good advice as any 
when he told Boswell, “. . . the moment you come from 
the bar, you resume your usual behaviour. Sir, a man 
will no more carry the artifice of the bar into the com 
mon intercourse of society, than a man, who is paid 
for tumbling upon his hands will continue to tumble 
upon his hands when he should walk on his feet.” 





Editor to Readers 








Is the legal profession guilty of “civic irresponsibil- 
ity” in its attitude toward the court congestion prob 
lem? 

“Yes”, says The Christian Century, one of the most 
respected and widely read religious publications of gen- 
eral circulation in America. Published weekly in Chi 
cago, The Century describes itself as “an undenomina- 
tional journal of religion” 

“No”, says Joseph D. Stecher, Secretary and Execu 
tive Director of the American Bar Association, in a re 
ply to The Century’s editorial charge. Mr. Stecher did 
not minimize the seriousness of calendar backlogs but 
asserted The Century had failed to credit the profession 
with the leadership it is now showing in corrective 
measures. 

The Century published Mr. Stecher’s letter except 
for its important first two sentences, as part of a second 
editorial. We are reproducing this exchange in full 
starting with The Century’s original editorial dated 
December 26, 1956, and entitled: “How Make the Legal 
Profession Civically Responsible?” We are doing so be- 
cause we believe trial delays constitute a crucial prob- 
lem for the entire profession now and for the future, 
and also because we believe The Century has posed a 
question that every lawyer should ask himself: Js the 
profession doing all that it should to alleviate the 
problem? 


How Make the Legal Profession 
Civically Responsible? 


What is the legal profession going to do during the legis- 
lative year of 1957 to restore law and order to the United 
States? According to Attorney General Brownell, the aver 
age interval between filing of a civil suit in northern Ohio 
and the judgment of the court is 36 months. In the eastern 
district of New York the average interval is 52.9 months 
This is the situation in the federal courts. In many state 
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court systems the delays in the administration of justice 
are as bad or worse. The backlog of untried cases in the 
federal courts increased from 30,000 in 1941 to 73,000 in 
1956. Of course, there are explanations. Congress and 
some of the state legislatures have not provided enough 
judgeships. The court systems have not been given enough 
administrative personnel to keep pace with an expanding 
economy and increases in litigation due to such factors as 
automobile accident claims. There has been resistance to 
procedural reforms. Whatever the relative importance of 
the various explanations, citizens are being deprived of 
their rights through sheer inability to wait for a rightful 
verdict. Business enterprises are being hampered by long 
continued uncertainties. Shysters are being provided op 
portunities for extra-legal deals that would be rejected out 
of hand if prompt justice were available. This scandalous 
situation is not merely a threat to the honest citizen. It is 
a threat to the practice of law as an honorable profession 
There are 200,000 attorneys in the United States. Half of 
them are above the average in skill and competence. But 
when the court dockets are clogged, the more competent 
lawyer cannot serve his client competently unless that client 
is playing a game of stalling or evasion. The bar associa- 
tions, we shall be told, are quite aware of the problem 
they have adopted resolutions. The judges, we shall be told, 
are also on record: they have scolded an apathetic public, 
or, like Judge Harold Medina in his recent New York 
speech, have blamed the politicians. But over two-thirds of 
the politicians are lawyers. In some sessions of Congress and 
in many state legislatures, lawyers comprise three-fourths 
of the representatives. The legal profession has the largest 
built-in lobby in the country. The public and the politi- 
cians will support judicial reforms if the bar associations 
and the leaders of the legal profession really want reform. 
rhe profession has led in instituting reforms in New Jersey 
during the past seven or eight years. The federal govern 
ment and other states can modernize the judiciary if more 
than a handful of lawyers take seriously the idea that they 
are a profession and that they have a responsibility as a 
profession. 


The Century’s second editorial was as follows: 


The Law and the Lawyers 


Sometimes one editorial elicits another. Just that has hap- 
pened with our December 26 paragraph called ‘“‘“How Make 
the Legal Profession Civically Responsible?” The attempt 
there had been to relate lawyers’ responsibility to the scan 
dalous calendar congestion existing in American courts 
The legal profession, it was charged, has barely begun to 
use its high station and good offices as they might be used 
in correcting conditions that now favor only shysters, welsh 
ers and dead beats. It was assumed that the lawyers them- 
selves would know what some individuals and some bar as- 
sociations have done to get the corrective ball rolling, so 
we didn’t go into greater detail on that point. But it was 
assumed too that the lawyers themselves would know how 
lamentably little that beginning has been when measured 
against the possible action open to the legal profession. 
That assumption, it now appears, was probably more than 
a little previous. 


At least, such is our conciusion from the carefully fac- 
tual, closely reasoned response to the editorial in question 
addressed to us by the American Bar Association. Writing 
a letter that amounts to a countereditorial, Joseph D. 
Stecher, secretary and executive director of the A.B.A., 


Editor to Readers 


considers our statement of the case “both unfair and un 

informed.” 
“!Your December 26 editorial accusing the legal profes 
sion of lacking ‘civic responsibility’ because calendar 
congestion exists in some courts was both unfair and un- 
informed. It failed completely to recognize the extent of 
the leadership which the bar has brought to bear on this 
problem and the progress that has been made.]* 


“No one denies that trial delays are serious in some 
courts, but delays are by no means general in all of 
them. Your statement that only a handful of lawyers are 
concerned is one of those sweeping generalities that con- 
vey a false impression and do an injustice to a very 
great many dedicated men who are devoting a vast 
amount of time and energy to alleviating the problem. 

“Here are some relevant facts vour editorial failed to 
mention: At least 16 states (not New Jersey alone) have 
created administrative officers of their courts in an effort 
to achieve more efficient administration. Major court 
reorganization programs are being pushed in New York, 
Illinois, Florida, California, Minnesota, Connecticut and 
some other states—in every instance under the leadership 
of state and local bar associations. In some 44 states and 
the District of Columbia, either laws or court rules have 
authorized pretrial conference procedures designed to 
shorten trials and speed up the disposition of cases. They 
are being more widely used all the time. In various 
states new calendar and docket control procedures are 
being adopted in an effort to reduce the time between 
the filing of suits and actual trials. 

‘Just last May the attorney general of the United 
States brought together in Washington more than 100 
leading bar officials, judges and other court officers and 
organized a permanent ‘Attorney General's Conference 
on Congestion in the Courts’ to coordinate on a nation- 
al scale the various local attacks being made on the 
congestion problem. As a result, local experience in 
many parts of the country is being concentrated on 
the problem. Your editorial would have been more fair, 
it seems to me, had it mentioned these things. Instead, 
it implied that lawyers and judges were doing nothing 
except indulging in public alibis. 

“Congestion has developed in the courts for a number 
of reasons, perhaps the most important being a tremen- 
dous growth in litigation, particularly personal injury 
actions growing out of automobile accidents. The num- 
ber of judges and court personnel has not kept pace 
with this vast increase in the volume of litigation. But 
more judges is not the only answer. There can be no 
long-range solution without court reorganization involv- 
ing constitutional changes, which require approval of the 
voters. Achieving these constitutional changes is not 
as easy as it sounds, as experience has shown. Indeed, 
there is no simple, over-all solution to the congestion 
problem, and to suggest, as your editorial did, that it 
could all be solved if the lawyers would only use their 
influence with the ‘politicians’ is naive to say the least. 

“Actually, a great deal of progress has been made and— 
contrary to the premise of your editorial—the impetus 
for that progress has come from the legal profession.” 


Il 


But the issue never has been whether the lawyers have 
done something about an admitted evil. The question is 


*These two bracketed sentences were omitted from Mr. Stecher’s 


letter as quoted by The Christian Century. 
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whether they have done enough. Civic responsibility is 
responsibility for results. The bar associations are to be 
congratulated wherever they have secured procedural re- 
forms that assure promptness in the administration of 
justice. But the fact remains that in many jurisdictions 
plaintiffs and defendants continue to wait four or five years 
for verdicts in injury cases. In some of our largest cities 
the situation is much worse than it was fifteen years ago. ‘To 
talk of “progress” under these circumstances is to be satis- 
fied with a measly “A for effort.” Nothing we have read or 
heard since December 26 convinces us that either the 
quality or the quantity of effort has been all that it could 
be, or even anywhere near what it could be. 

The executive director of the American Bar Association 
considers it “naive” to suppose that the problem might be 
solved if the lawyers would use their influence with the 
“politicians.” We spoke much more plainly than that: “The 
public and the politicians will support judicial reforms if 
the bar associations and the leaders of the legal profession 
really want reform. The profession has led in instituting 
reforms in New Jersey during the past seven or eight years. 
The federal government and other states can modernize 
the judiciary if more than a handful of lawyers take serious- 
ly the idea that they are a profession and that they have 
a responsibility as a profession.” 

No one ever has to tell a churchman about the difh- 
culties confronting any profession that is seeking public 
support for technical legislation. But is not the over- 
coming of such difficulties precisely what is meant by pro- 
fessional responsibility? The chief reason why any oc- 
cupation becomes a profession is its technicality. As the 
practice of a trade requires more and more skill and knowl- 
edge, customers are more and more dependent on the prac- 
titioners. In such highly skilled arts as law and surgery, the 
layman is usually incompetent to judge whether litigation 
is necessary or whether a surgical operation is necessary. 
This is why men in these and other professions are regard- 
ed as occupying positions of “public trust.” 

“Professional responsibility” means that the expert will 
not take advantage of the layman’s ignorance. This mean- 
ing of “professional responsibility” hardly needs to be 
labored further. The present issue is whether professional 
responsibility does not by the same reasoning include re- 
sponsibility for effective political efforts to secure legisla- 
tion that is beyond the technical understanding of the 
average citizen. 

To suggest that political activity is part of a profession's 
responsibility is to counsel action that requires good judg- 
ment and that, even with the best judgment, remains risky. 
A professional group customarily establishes confidence in 
its integrity by nonpartisanship and by noncontroversial 
devotion to technical tasks. The professional man who 
enters the field of political activity and propaganda may 
qualify the community’s trust in him. Furthermore, the 
difficulty of explaining technical matters to the public is so 
great that even a heavily financed campaign may fail. If 
certain public policies are a professional responsibility, the 
responsibility is always a burdensome, sometimes a danger- 
ous one. But no Christian morality ever elaborated has 
suggested that duties can be dodged when they are danger- 
ous. 

If a profession decides that its services cannot be prop- 
erly rendered without some action by the legislature, there 
is a good chance that resolutions at the annual association 
meeting will not be enough. It is quite possible that lobby- 
ing will not be enough. It may be necessary to undertake 
a costly campaign of public education and agitation. It 
may be necessary to employ advertising agencies and to 
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foot the bill by assessments. That is painful, but it isn’t 
new. 

In recent years campaigns of public education have 
been conducted by a number of professional groups 
Atomic scientists resorted (with partial success) to sucl 
measures when they believed their future investigations 
were jeopardized by military censorship. Physicians collect- 
ed and used a huge fund when the American Medical Asso 
ciation thought that medical practice might be adversely 
affected by insurance plans that were under legislative con 
sideration. The teaching profession is currently alarming 
the public about the high birth rate which is swamping edu 
cational facilities. Unless there are drastic increases in ap 
propriations, the teachers foresee conditions under which 
they will be unable to do a good job no matter how hard 
they work. 

lo engage in such agitation is to run the risk of being 
tagged a “special interest group.” It is to undertake what 
will certainly begin as a thankless task and may well wind 
up as such. The indifference of the public is abysmal. The 
trouble is that the multiplicity of vital public concerns is 
out of all proportion to the brief, single span of attention 
in the average mind. If a profession could secure the 
serious, reflective attention of every citizen for fifteen 
minutes, much badly needed legislation would breeze 
through our assemblies. But the citizen’s interest is sought 
not merely by the conscientious lawyer but by the teacher, 
the mental health expert, the penologist, the soldier, the 
engineer, and a hundred other groups wanting a hundred 
other actions. And all these agents of public enlighten- 
ment are competing with the citizen’s private interests, 
which usually impress the citizen as more than enough to 
preoccupy one person for a lifetime. 

But back from the general problem to the specific and 
illustrative case of judicial reform. In cities like Chicago 
and New York litigants are waiting one to five years for 
judgments in accident cases. Under such circumstances 
constitutional rights become meaningless. Scandal is the 
mildest word possible. But how many citizens are directly 
involved at any one time? Somewhere between 100,000 and 
200,000 in each metropolitan area—three or four per cent 
of the total population, a small fraction, scattered and un- 
organized to boot. If the scandalous condition is not cor- 
rected, a politically important part of the people will be 
denied justice within the next decade. But those who are 
going to suffer are busy thinking about other things at the 
moment. To arouse them to an awareness of their jeopardy 
is a major undertaking. 

In a free society there can be no unloading of the citi 
zen’s responsibility on a paternalistic dictator. But a free 
society's emphasis on each citizen’s nontransferable _re- 
sponsibility does not miraculously make every citizen 
equally well informed on all subjects. To the degree that 
the citizens cannot master knowledge that is vital to the 
public welfare, various professional groups have an obliga- 
tion to press the claims of their expert knowledge. Our 
criticism of the legal profession was not that they had done 
nothing, but that they had not done enough. Having read 
their criticism of our criticism, we would add this new fear, 
that satisfaction with what has been done threatens to get 
in the way of all there is left to do. 


Ill 


The Christian is not in this debate for fun or for his 
own skin or even for high principle. He is moved, as he 
ought always to be moved, by the plight of the helpless, 
voiceless individuals or multitudes caught in the clotted 
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channels of justice, caught in the injustice of strangled 

justice. It is compassion that moves the Christian to com- 

ment and to criticism, and to action if he lives within the 
responsible profession. 

And just as much it is awe that moves us—awe before 
the truth and the justice that our courts and lawyers serve. 
The legal profession is a ministry; those who rightly serve 
in it have a calling to a special service of that ground of 
truth and justice who is God. It is not by chance that they 
are “sworn in,” not just by custom that we rise on the 
judge’s entrance. In all the occasional sourness and sordid- 
ness of legal business, the court and those who argue be- 
fore it are handling holy things. They are in touch, or 
trying to get in touch, with the deepest realities of all. 
Whatever complicates their effort unnecessarily, whatever 
gets in their way but need not stay there—that has the 
Christian’s critical attention. We do not mean to carp. 
We are not just bothered by someone else’s inefficiency. 
We are exercised as always by any removable impediment 
in the way of any man’s knowledge of or obedience to the 
will of God. Let the legal profession understand our 
clamor: it is born of deep respect for a special vocation 
and for a service we revere. 

In its rejoinder of January 30, The Christian Cen- 
tury says: “Our criticism of the legal profession was 
not that they had done nothing, but that they had not 
done enough. Having read their criticism of our criti- 
cism, we would add this new fear, that satisfaction 
with what has been done threatens to get in the way 
of all there is left to do.” 

The evidence to justify this conclusion is not ap- 
parent. Of course we have not done enough! We are 
continuing now and shall continue in the future, as we 
have in the past, to do all we can within the limits of 
our resources, to improve the administration of justice, 
to make it more prompt, more certain and more in- 
telligent; and to bring it within the reach of all who 
must resort to the Bar and the courts for help with their 
legal problems and relief from injustice. These things 
take time and the millenium is not yet. There will 
always be useful work to be done. We cannot accom- 
plish miracles; but we can and always shall, keep trying. 

A closer examination of the history of the achieve- 
ments of The Christian Century might suggest that if 
they had done more in their field—if they had been 
more diligent—they could and should, by this time, 
have abolished sin. 


Some Statistics on 
the House of Delegates 


The story of our House of Delegates is an oft-told 
tale. It can never be told too often nor emphasized too 
much, for the history and achievements of the House 
lie close to the hearts of those of us privileged to have 
some small part over the years in helping it grow and 
prosper. 

To some of us, participation in its deliberations is 
anticipated with the greatest pleasure and satisfaction 
from year to year. We are honored to belong for a brief 
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interval to the select company of its membership; as we 
regard this matchless group of illustrious spirits, gath- 
ered from across the continent, as perhaps the peer of 
any deliberative body in the world. 

Not infrequently, inquiry is made as to how many 
have had places in the House and from what states 
and for how long. Recently, questions of this sort have 
been brought forward for discussion from the floor. 
Heretofore no answer has been forthcoming. 

In the hope that they may be of some interest, we 
present the following statistics compiled by the staff 
of the JOURNAL. 

Altogether, 1028 lawyers have been members of the 
House during the twenty-year period since it was or- 
ganized in 1936. Of these, the District of Columbia has 
had the largest number—sixty-four—while Alaska has 
had only two. The totals for each state and territory 
are as follows: 


Alabama 8 Nebraska 12 
Alaska 2 Nevada 14 
Arizona 6 New Hampshire 8 
Arkansas 8 New Jersey 18 
California 41 New Mexico 14 
Colorado ll New York 56 
Connecticut 12 North Carolina 12 
Delaware 5 North Dakota 15 
District of Columbia 64 Ohio 45 
Florida 19 Oklahoma 26 
Georgia 18 Oregon 12 
Hawaii 10 Pennsylvania 60 
Idaho 14 Puerto Rico 4 
Illinois 61 Rhode Island 6 
Indiana 26 South Carolina 10 
Iowa 16 South Dakota 5 
Kansas 12 Tennessee 19 
Kentucky 17 Texas 35 
Louisiana 13 Utah 10 
Maine 5 Vermont 9 
Maryland 40 Virginia 18 
Massachusetts 32 Washington 19 
Michigan 28 West Virginia 9 
Minnesota 30 Wisconsin 21 
Mississippi 12 Wyoming 8 
Missouri 45 Philippine Islands 3 
Montana 5 “7028 


The figures indicate that the turn-over in delegates 
has been high. Of the 1028 total, 807 (79 per cent) 
served five years or less. A total of 137 (13 per cent) 
served between six and ten years, 52 (5 per cent) served 
between ten and fifteen years, while only 32 (3 per 
cent) have had more than fifteen years’ service. Only 
five men, less than one half of one per cent, have been 
in the House twenty years. The following tabulation 
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shows the number of members in each yearly bracket: 


Number 
of years’ 


Number 
of years’ 











Delegates service Delegates service 
a 20 20 10 
6 19 18 9 

10 18 28 8 
2 17 28 7 
9 16 43 6 
7 15 50 5 
7 14 80 4 
8 13 99 3 

19 12 260 2 

1] 1] 318 l 

1028 


The State Delegates, who are elected at large in each 
state by the individual members of the Association in 
the state, show a lower rate of turnover, as would be 
expected since they are elected for three-year terms while 
many other delegates are elected only for annual terms. 
Nevertheless the turnover of State Delegates has been 
considerable. Of the seventy-seven State Delegates that 
have served five years or more in that capacity, only 
five (7 per cent) have served over fifteen years, while 17 
(22 per cent) have served between ten and fifteen years, 
47 (61 per cent) have served between six and ten years, 
and only 8 (10 per cent) served only five years. The fol- 
lowing tabulation shows the number of State Delegates 
in each yearly bracket: 








State Number State Number 
Delegates of years Delegates of years 

l 20 t 12 

] 19 2 1] 

0 18 5 10 

3 17 5 9 

0 16 7 8 

] 15 12 7 

] 14 23 6 

4 13 8 5 


Of the above group (State Delegates who have served 


as such 5 years or more) 32 have also served in some 
capacity on the Board of Governors. Of these 32, 19 
served simultaneously on the Board and as State Dele 
gate, although of these 19, six had simultaneous service 
only for one year or less. 


An Incident in the House of Delegates 

The session of the House was drawing to a close. Dele 
gates were visiting together; some were nodding; others 
wandered listlessly about. 

A Committee Chairman was making his report, quiet 
ly and intelligently. He was not as familiar as older 
heads with the ways of the House, its moods and its 
foibles. But his subject was one of great importance, his 
approach earnest and thorough. 

He had stood before the Board when its members were 
jaded by the labors of two long days. It appeared to 
them that the subject was so far-reaching and so intri- 
cate as to need further study and accordingly they rec- 
ommended to the House that the report be deferred for 
further consideration. To its sponsor this seemed like a 
rebuff and he had been reluctant to bring his subject to 
the House. But he was a good soldier and accepted the 
advice of friends of somewhat wider experience, that it 
was his duty to carry on. As he concluded his report, 
debate was desultory, and interest seemed to flag. 

The question was on a substitute motion to approve 
the recommendation of the Board. 

And then there arose to support the report and reject 
the views of the Board, a man of courage who spoke 
with the voice of authority. There was nothing flam- 
boyant in his approach; his voice was clear, his words 
well-chosen and positive—and from a background of 
actual, personal experience he sketched briefly but 
graphically a vivid picture. 

In three minutes he had electrified the House. The 
motion to defer was defeated and the report approved 
by a vigorous and overwhelming affirmative viva voce 
vote. 

It is incidents of this sort which delight the souls of 
oldtimers. They come without warning when debate has 
unexpectedly taken the House by storm with eloquence 
and power. 


Make Your Hotel Reservations for New York Now! 





The Eightieth Annual Meeting of 
the American Bar Association will 
be held in New York City, July 14- 
16, 1957, and will then recess to 
reconvene in London, England, July 
24-30, 1957. Most of the Sections of 
the Association will meet prior to 
July 14 in New York, and certain of 
them will reconvene in London. The 
January, 1957, issue of the JOURNAL 
carries a more detailed announce- 
ment concerning hotel reservations 


in New York (page 75), and at pages 
45-47 will be found the first an- 
nouncement with respect to the Pro- 
gram, both in New York and in 
London. 

Requests for hotel reservations in 
New York, including members of the 
Section of Insurance, Negligence and 
Compensation Law, meeting at The 
Plaza, July 7-10, should be addressed 
to the Reservation Department, 
American Bar Association, 1155 East 
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Sixtieth Street, Chicago 37, Illinois, 
and should be accompanied by pay- 
ment of the $10.00 registration for 
each lawyer for whom reservation is 
requested, UNLESS PREVIOUSLY REGIS- 
TERED FOR LONDON, WHICH REGISTRA- 
TION FEE INCLUDES THE NEW YORK 
PORTION OF THE MEETING. 

Reservations will be confirmed ap- 
proximately ninety days before the 
meeting convenes. 
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State Delegates Nominate New 
And Members of the Board of Governors 


The next President of the Amer- 
ican Bar Association will be Charles 
S. Rhyne, of Washington, D.C., pres- 
ent Chairman of che House of Dele- 
gates. Mr. Rhyne was nominated by 
the State Delegates on February 19, 
during the Midyear Meeting of the 
House of Delegates in Chicago. 

The nomination sets a new record 
and shatters a precedent. At forty- 
four, Mr. Rhyne will be the young- 
est President in the history of the 
Association. And it is the first time 


that an incumbent Chairman of the 
House of Delegates has been ele- 
vated to the Presidency. Mr. Rhyne’s 
term as Chairman of the House does 
not expire until the summer of 1958. 

The State Delegates also nomi- 
nated a new Secretary and four new 
members of the Board of Governors. 
Harold H. Bredell, of Indianapolis, 
Indiana, was renominated for the 
office of Treasurer. 

The new Secretary will be Joseph 
D. Calhoun, of Media, Pennsylvania, 
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Charles S. Rhyne 



















































Officers 


at the present time the Association's 
Assistant Secretary, who will succeed 
Joseph D. Stecher, of Toledo, Ohio. 
Mr. Stecher did not seek renomina- 
tion so that he could devote his full 
time to his duties as Executive Di- 
rector of the Association. 

Nominated for three-year terms on 
the Board of Governors were Wil- 
loughby A. Colby, of Concord, New 
Hampshire (First Circuit), Whitney 
North Seymour, of New York City 
(Second Circuit), Glenn M. Coulter, 
of Detroit, Michigan (Sixth Circuit), 
and Franklin Riter, of Salt Lake 
City, Utah (Tenth Circuit). Nomi- 
nation by the State Delegates is tan- 
tamount io election. The new officers 
and Governors will take office in 
London on July 31, at the end of the 
Annual Meeting. 


Mr. Rhyne 

The President-Nominee, Mr. 
Rhyne, is a native of North Caro- 
lina, and has practiced law in the 
District of for the last 
twenty He was President of 
The Bar Association of the District 
of Columbia in 1955-1956, and has 
been State Delegate from the District 
1946. He has 
been an active member of the Amer- 
ican Bar Association almost since 
the day he was admitted to the Bar. 
He has served, either as chairman 


Columbia 


years. 


of Columbia since 


or a member, of more than twenty 
Committees of the Association, and 
he is a past Chairman of two Sec- 
tions: the Junior Bar Conference 
and the Section of International and 
Comparative Law. 


Born on a farm near Charlotte, 


April, 1957* Vol. 43 341 








Officers and Governors Nominated 





Joseph D. Calhoun 





New York Times 
Whitney North Seymour 








North Carolina, he attended public 
schools in Mecklenburg County and 
was graduated from Berryhill High 
School, in Mecklenburg County, in 
1927, when he was 14. He entered 
Duke University a year later, but 
had to quit school for a while dur- 
ing the depression. He _ earned 
money to go back to school by work- 
ing as a bellhop and a cowhand in 
Wyoming. He returned to Duke, en- 
tered the Duke Law School, and 
later transferred to George Washing- 
ton University Law School, which 
awarded him his LL.B. in 1937. He 
was an editor of the George Wash- 
ington University Law Review and 
a member of Coif. 

An authority on municipal and 
aeronautical law, Mr. Rhyne is now 
the senior partner in his firm. He is 
the author of seven books on mu- 
nicipal and aviation law. 

He is active in civic affairs in 
Washington, and is a member of the 
Board of Trade, and recently served 
as a member of the Presidential In- 
augural Committee. 

He married Sue M. Cotton, of 
Denver, and they have two children, 
a daughter, Mary Margaret, born in 
1945, and a son, William Sylvanus, 
born in 1949. 


Mr. Calhoun 


Joseph D. Calhoun, who will be 
the ninth Secretary of the Ameri- 
can Bar Association since its found- 
ing in 1878, is a graduate of Swarth- 
more College (B.A. with honors in 


political science, 1929) and of the 
University of Pennsylvania 
School (LL.B. 1932). 

He has been engaged in the gen- 
eral practice of law in Media for 
twenty-four years. 

Long active in the work of the 
organized Bar, Mr. Calhoun has at- 
tended every Annual Meeting of the 
American Bar Association since 
1936. He was Chairman of the Ju- 
nior Bar Conference in 1942-1943 
and is a former Chairman of the 
Pennsylvania Junior Bar Section. 
He has served on many committees 
of the Pennsylvania Bar Association, 
and is a member of the Executive 
Committee of that association. 

Formerly an assistant district at- 
torney of Delaware County, he is a 
past chairman of the Delaware 
County Housing Authority and is a 
former chairman of the  Dela- 


Law 


ware County Health and Weifare 
Council. 

He is married and has three 
children. 
Mr. Colby 


Mr. Colby is a native of New 
Hampshire, a graduate of Dart- 
mouth (A.B. 1918) and of Boston 
University (LL.B. cum laude 1921). 

He was admitted to the Massa- 
chusetts Bar in 1921, and practiced 
for a while in Boston. In 1922, he 
was admitted to the Bar in New 
Hampshire, and moved to Concord. 
He was a member of the General 
Court of New Hampshire, 1925- 
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Franklin Riter 





Willoughby A. Colby 


1927, and was county solicitor for 
Merrimack County from 1929 to 
1940. He has been a member of the 
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National Conference of Commis- 
sioners on Uniform State Laws since 
1947, and vice president of the Con- 
ference since 1953. 

Mr. Colby is Secretary of the New 
Hampshire State Bar Association 
and a member of the American Law 
Institute, the New Hampshire Asso- 
ciation for the Prevention of Ju- 
venile Delinquency, the New Hamp- 
shire Social Welfare Association, the 
American Public Welfare Associa- 
tion, the American Legion, the Sons 
of the 
Society 


American Revolution, the 


of Colonial Wars, and the 
New Hampshire Historical Society. 
He served as a seaman in the 
Navy during World War I. 
He is and has 


married two 


daughters. 


Mr. Seymour 


Mr. Seymour has been a member 
of the New York Bar since 1924. He 
received his elementary education 
in the schools of Madison, Wiscon- 
sin, received his A.B. from the Uni- 
versity of Wisconsin in 1920 and his 
LL.B. from Columbia University in 
1923. He became associated with a 
large New York law firm upon his 
graduation from law school and be 
came a member of the firm in 1929: 
he is now a senior partner. 

Mr. Seymour has specialized in 
the trial of cases and the argument 
of appeals. In recent years he has 
been active in antitrust litigation. 

He served as Assistant Solicitor 
General of the United States in the 
1931 


Hoover Administration 


to 1933. 


from 


He was President of the New York 
Legal Aid Society from 1945 to 
1950; President of The Association 
of the Bar of the City of New York 


from 1950 to 1952; President of the 


American Arbitration Association 
from 1953 to 1955 and is now Chair- 
man of its Board. He has been ac- 
tive in the New York State Bar As- 
sociation and the New York County 
Lawyers’ Association. 

He has served as a member of the 
House of Delegates of the Amer- 
ican Bar Association for a numbet 
of years, and has been active on a 
number of committees and was 
Chairman of the Committee on [n- 
dividual Rights as Affected by Na- 


1952 to 1956. 


During his chairmanship the com- 


tional Security from 
mittee recommended a code of fair 
procedure for congressional inves- 
tigations which was overwhelmingly 
approved by the House of Dele- 
gates at the Annual Meeting in 1954. 
New 


Law 


He has lectured on law in 
York Yale 
Schools, is a regent of the American 
College of Trial Lawyers, a Trustee 


University and 


of the Practising Law Institute, a 
member of the Board of the Wil- 
liam Nelson Cromwell Foundation, 
and is active in various other pro- 
fessional and civic organizations. 


Mr. Coulter 


Mr. Coulter has practiced in De- 
troit since his admission to the 
Michigan Bar in 1920. 


A graduate of Yates Polytechnic 
Institute at Chittenango, New York, 
he received his A.B. from the Uni- 
versity of Michigan in 1916 and his 
LL.B. in 1920, serving in the Army 
Ambulance Service in grades from 
private to during World 
War I. 


He was President of the 


major 


Detroit 
Bar Association in 1942-1943, and is 
the Chairman of the Committee on 


Credentials and Admissions of the 


Officers and Governors Nominated 


American Bar Association, as well 
as the State Delegate from Michigan. 

He is Vice President of the 
Greater Detroit Mortgage Corpora- 
tion and of the National Board of 
Trustees of Theta Chi Fraternity, 
and is a past president of the United 
Community Services of Metropoli- 
tan Detroit, Director of the War 
Chest of Detroit, and of the United 
Foundation of Detroit. 

He is the author of several pro- 
fessional articles. 

Mr. 
two children. 


Coulter is married and has 


Mr. Riter 


Mr. 
graduate of the Utah State College 
(B.S. 1907). He attended Cornell 
University in 1907, and received his 
LL.B. Columbia in 
1910. 


Riter, a native of Utah, is a 


degree from 
During World War I, he was a 
the Central Infantry Off- 
cers Training School and has been 


cadet in 


a reserve officer in the Judge Advo- 
cate General’s Corps since 1923. 
Called to 1941, he 
contract co-ordinator in the 


active duty in 
was 
Judge Advocate General's office, and 
later Original 
later all 
boards of review in the European 


chairman of the 


Board of Review and 
Cheatre of Operations. He is now a 
brigadier general (retired) in the 
Armv Reserve. 

He has engaged in private prac- 
tice in eleven Western states, with 
office headquarters in Salt Lake City. 
He has been a member of the Amer- 
ican Bar Association since 1920, and 
is a member of the Utah State Bar 
and of the State Bar of California. 
He has been the Utah State Dele- 
gate to the House of Delegates since 


1952. 
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Tue FBI STORY. By Don White 
head. Fureword by J. Edgar Hoover. 
New York: Random 1956. 
$4.95. Pages 368. 

Friends of the FBI have hoped 
that Director 
time permit disclosure of the great 


House. 


Hoover would some- 


accomplishments and methods of 
this magnificent organization. Now, 
with the full approval of Attorney 
General Brownell, the disclosure has 
been made in this book. Don White- 
head, the author, is a two-time Pu- 
litzer prize winner. 

Like every federal trial judge, I 
have had opportunity to know some- 
thing of the workings of this band 
of fine young men, “boys” to me, 
and on occasion I have publicly de- 
fended them against the imputations 
of some who were acting out of ob- 
vious self-interest, others out of mis- 
information. 

The exploits of the Bureau in the 
gangster era have been frequently 
told, but the tales are ever new. The 
downfall of Capone, the shooting of 
Dillinger, “Machine Gun Kelly” 
and the Urschel kidnaping, “Baby 
Face” Nelson, the “Ma” Barker-Kar- 
pis gang, “Pretty Boy’ Floyd and 
the “Kansas City Massacre”, the con- 
viction of Hauptmann, the imprison- 
ment of Hiss, all resulting from de- 
tective work, rivaling anything in 
fiction. 

As the author states, only a few 
of the Bureau’s famous cases can be 
compressed within a single volume. 
How the saboteurs were caught, is 
told, I believe, for the first time. (I 
that) . 
Perhaps in the voluminous record 
re Pearl Harbor, the detail of the 
amazingly accurate and undetected 


have often wondered about 


Japanese intelligence prior to the 


attack was made public. If so, I had 
forgotten it. 

I did not realize that as early as 
1936 President Roosevelt knew the 
Russians were engaging in country- 
wide espionage. Nor did I know of 
the tremendously difficult and dan- 
gerous, and altogether 
counter-intelligence by the G-Men in 
Central and South America prior to 
our entry into World War II. Ap- 
parently, in Director Hoover's eyes, 


successful 


this is an outstanding achievement 
of the Bureau. 

The story is told of a Nazi plot 
to assassinate President Roosevelt, 
General Eisenhower and other Amer- 
ican leaders during Christmas week 
in 1944. 

The FBI Story has led me to re- 
read the fascinating account by Ches 
ter Wilmot of the great success of 
Allied Intelligence in 
from the Germans the 
place of the Normandy invasion. 


concealing 
time and 
Rommel, the German commander, 
was visiting his family on D-Day. To 
this success, a radio station operated 
by the FBI on Long Island appears 
The 


“Abwehr’”’ 


to have greatly contributed. 


German Secret Service 
thought it was their station. 

The total FBI personnel numbers 
about 14,000. Of these 6200 are “Spe- 
cial Agents’ —the G-Men. Seventeen 
agents have lost their lives in the 
line of duty. 

Director Hoover insists that there 
is no cause to fear that the FBI will 
become a “national secret police”, 
as some profess to believe, so long 
as the Bureau’s present policy of 
complete co-operation with local 
law enforcement authorities is main- 
This 


doubt if it 


tained, convinces me, but I 


will convince the few 


among the intellectuals who have 
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themselves as 


chosen to dedicate 
FBI haters. 

Many, in fact, I think most, o 
the special agents have been traine 
as lawyers and have law degrees 
Director Hoover, himself a lawyer 
required that from the start wher 
Attorney General Harlan F. Stone 
in 1924 asked Hoover to reorganize 
the Bureau. 

1 think it would help us in the 
profession to remember that these 
young men, who stand between us 
and the criminal world, are our 
brothers. They belong to bar asso 
ciations, as we do. Many of them, 
left the 
another, 


who have Service for one 


reason or have become 
prominent in the profession and in 
public life. 

Space permits only mention of the 
leading part the FBI has played, 
under the clear-thinking leadership 
of Director Hoover, in checking 
Communist activities in this country. 
That subject deserves a special ar 
ticle. 

Judge Thomas F. Murphy, who 
prosecuted the Hiss case, told me that 
of the hundreds of FBI agents with 
whom he had dealt, not one had 
disappointed him, either as man ot 
officer. I concur, after 19 years of 
observing the G-Men from the Fed- 
eral Bench. 

The book is fascinating. I trust 
it will be widely read by lawyers. 
Though crime is perhaps our great- 
est domestic problem, few American 
lawyers are familiar with criminal 
procedure. In this respect, I am told 
the English Bar is ahead of us. 
BRAVERY INTEGRITY 
The watch words of the FBI. 

CLaupDE McCo.iocnu 
United States District Court 
Portland, Oregon 


FIDELITY 


Bar ASSOCIATIONS, ATTOR 
NEYS AND JUDGES, ORGANI- 
ZATION, ETHICS, DISCIPLINE 
By George E. Brand. 
American Judicature Society. 
$7.50. Pages 1074. 


The constant and continuing call 


Chicago: 
1956. 


for uniformity of law and improved 
disciplinary procedures in the vari 
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ous states and territories is undoubt- 
edly receiving new impetus with the 
presentation of this comprehensive 
survey. 

For the first time in published 
form is a massive 1000-page analysis 
of statutes, codes, court rules and 
canons dealing with the profession 
of law. What originally was mod- 
estly planned as a “current pamph- 
let of statutes creating integrated 
state bar associations, for distribu- 
tion by the American Bar Associa- 
tion”, has been expanded and en- 
larged a _ thousand-fold into this 
complete study. 

Briefly, the six-point project in- 
cludes the following: all statutes and 
court rules creating or regulating 
bar associations; the exact wording 
of all canons and rules of profes 
sional and judicial ethics prescribed 
in each jurisdiction and in the 
United States district courts; a sep 
arate section showing each Canon 
of Professional and Judicial Ethics 
as adopted and amended by the 
Bar 


criminal 


Association; the es- 
per- 


American 
sence of all statutes 
taining to professional and judicial 
misconduct and the punishment 
thereof; summaries of disciplinary 
procedures in narrative form with 
cross references to the full text; and 
statutes and court rules in the juris- 
dictions in which the organized Bat 
definite function 


with respect to bar admissions. 


is invested with 

Thus, in seconds the reader can 
find when and where the North Caro- 
lina State Bar holds its annual meet- 
ing, the maximum fees allowed in 
an Ohio probate court, disbarment 
procedures in Pennsylvania or the 
amount of the court clerk’s fee for 
authorization to 
Alaska. 

Every bar library, every associa- 


practice law in 


tion concerned with bar organiza- 
tion, every student of comparative 
law in the field of bar association 
activity or professional ethics should 
find Mr. Brand's all-encompassing 
volume as basic and fundamental to 
reference and study as anything ever 
The Judica- 


ture Society and Mr. Brand have in- 


published. American 


deed provided the profession with 
that 
countless hours of research, because 


an invaluable aid will save 
it is all here—between the covers ol 
a single book. 

If indeed, progress in law or gov 
ernment or a profession comes by 
comparative study of other proce 
dures, of amendments adopted after 
trial and error, then this book is the 
handy guide. Just as our original 
lawmakers 
that 


the law before writing our Consti 


at Philadelphia studied 


the best had been utilized in 


tution—and that same Constitution 


then served as a model for other 


free nations of the Western Hemis 
phere—so the quest for a better way 
goes on, forever building on the 
foundation of the old way. 

ceases, be 


Modification never 


cause law evolves and undergoes 


steady transformation. There will 
“to find a 
Brand 


magnificent 


always be the challenge 
better way to do it”. Mr. 
hereby presents his 


study of how Kansas and Puerto 
Rico and New York do it. The goal 
is a common one, but the roads that 
lead thereto are many. Mr. Brand's 
book will help all who use it find 
the best road. 

Ceci. BURNEY 


Corpus Christi, Texas 


Tue PROFESSIONAL THIEF 
BY A PROFESSIONAL THIEF. 
Edwin H. Sutherland. Chicago: The 
University of Chicago Press. 1937 
(Fifth 1956). $1.25. 


Pages ix, 257. 


Impression, 


Edwin H. Sutherland, Professor 


of Sociology at the University of 
Chicago and later (and until his 


death) at Indiana University, was 
one of our foremost criminologists. 
His penetrating mind developed a 
theory of criminal behavior which 
holds that the frequency and con- 
sistency of contacts with those who 


like- 
lihood of the development of sys- 


commit crimes determine the 


tematic criminal behavior just as 
association with those who are law- 
abiding results in systematic lawful 


behavior; that individual differences 


Books for Lawyers 


with respect to personal character- 
istics or social situations cause crime 
only as they affect differential asso- 
ciation or the frequency and con- 
with criminal 


sistency of contacts 


patterns; and that cultural conflict 
arising from social disorganization is 
the underlying cause of differential 
association and therefore of system- 
atic criminal behavior. 

Dr. Sutherland was of the opinion 
that criminality could be analyzed 
and comprehended only through a 
study and understanding of its prod- 


The 


trust inspired by his pleasant per- 


uct, the individual criminal. 
sonality and straight-forward nature 
enabled him to win the friendship 
and confidence of criminals, and his 
enthusiasm and great interest in the 
nature and cause of criminality en- 
abled him to probe deeply into their 
The 


Professional Thief records some of 


lives and criminal activities. 
the material gathered by Dr. Suth- 
erland in his never-ending search 
for data to support his theory of 
criminal behavior. The manner in 
which the material was gathered and 
processed is explained by Dr. Suth- 
erland in the Introduction. 

“The principal part of this book 
is a description of the profession of 
theft by Chic Conwell who had been 
engaged almost continuously for 
more than twenty years in that pro- 
fession. He was born in Philadelphia 
in the late 1880's. His family was in 
comfortable circumstances. In ado- 
lesence he was ushering in a theater, 
formed an attachment for a chorus 
girl, married her, began to use nar- 
drugs occasionally in associa- 


her, left 


cotic 
tion with home, and _ be- 
came a pimp. In that occupation 
he became acquainted with thieves 
and through them learned to steal. 
He worked during subsequent years 
as a pickpocket, shoplifter, and con- 
fidence man. He stole in practically 
all of the American cities and many 
of the European cities. He lived in 
the underworld for twenty years and 
was thoroughly acquainted with it 
and with the techniques of many 


types of profsssional thieves.” 


(Continued on page 363) 
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Review of Recent 


Supreme Court Decisions 


Mandamus... 
district court masters 


La Buy v. Howes Leather Com- 
pany, Inc., 352 U. S. 249, 1 L. ed. 2d 
299, 77 S. Ct. 309, 25 U. S. Law Week 
41068. (No. 27, decided January 14, 
1957.) On writ of certiorari to the 
United States Court of Appeals for 
the Seventh Circuit. Affirmed. 

At issue here was the power, un- 
der Rule 53 (b) of the Federal Rules 
of Civil Procedure, of a court of ap- 
peals to issue writs of mandamus to 
compel a district judge to vacate or- 
ders referring an antitrust case to a 
master. 

Two antitrust actions were insti- 
tuted in the District Court in 1950, 
involving eighty-seven plaintiffs and 
six defendants accused of a conspir- 
acy to fix the price of shoe repair 
supplies in the Chicago area. The 
cases were extremely complex and 
involved a tangled series of hearings 
on preliminary pleas, motions, 
amended complaints and dismissals. 
In 1955, the cases were set for hear- 
ing. The plaintiffs estimated that 
it would take six weeks for the trial, 
whereupon the judge stated that he 
did not know when he could try the 
case “if it is going to take this long”. 
He asked the parties to agree to have 
the case heard by a master. They ig 
nored the request and the judge en- 
tered orders of referral sua sponte. 
The parties then went to the Court 
of Appeals, which issued writs of 
mandamus ordering the judge to va- 
cate the referral orders. 

Speaking for the Supreme Court, 
Mr. Justice CLARK affirmed issuance 
of the writs. The district judge con- 
tended that his action could be re- 
viewed by the Court of Appeals only 
on appeal and not by way of man- 
damus. To this, the Court replied 
that the Court of Appeals could “at 
some stage of the antitrust proceed- 
ings entertain an appeal” and there- 


Reviews in this issue by Rowland Young. 


fore “it has power in proper cir- 
cumstances as hcre to issue writs olf 
mandamus reaching them”. The 
Court adds, “This is not to say that 
the conclusion we reach on the facts 
of this case is intended or can be 
used to authorize the indiscriminate 
use of prerogative writs as a means 
of reviewing interlocutory orders.” 

The Court then went on to find 
that the Court of Appeals was justi- 
fied in issuing the writs under the 
circumstances, pointing out that the 
district judge was intimately famil- 
iar with the cases and had had long 
e- perience in the antitrust field. 
The Court concluded that “he could 
dispose of the litigation with greate1 
dispatch and less effort than anyone 
else”. The Court stressed the fact 
that references to a master were ex- 
ceptional, and, in spite of the heav- 
ily crowded dockets in many district 
courts, congestion alone is not such 
an exceptional circumstance as to 
warrant a reference to a master. 

Mr. Justice BRENNAN, joined by 
Mr. Justice FRANKFURTER, Mr. Jus- 
tice Burton, and Mr. Justice Har- 
LAN, wrote a dissenting opinion 
which argued that the real issue in 
the case was whether review by the 
Court of should have 
awaited final decision by the district 


Appeals 


court or whether the orders were re- 
viewable before that time by man- 
damus. The dissent took the posi- 
tion that the issuance of the writs 
of mandamus here was a violation of 
the expressed congressional policy 
against piecemeal appeals. 

The case was argued by James A. 
Sprowl for petitioner and by Jack I. 
Levy for respondents. 


Evidence... 
fellow conspirator’s con- 
fession 


Paoli v. United States, 352 U. S. 
232, 1 L. ed. 2d 278, 77 S. Ct. 294, 
25 U.S. Law Week 4077. (No. 33, de- 
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George Rossman 


EDITOR-in-CHARGE 


cided January 14, 1957.) On writ o 
certiorari to the United States Court 
of Appeals for the Second Circuit 
Affirmed. 

In this case, the Supreme Court 
held that it was not reversible erron 
to admit the confession of one of the 
conspirators made after the termina 
tion of the conspiracy where its effect 
was limited to that defendant alone 

The petitioner was convicted 
along with four other defendants on 
charges of conspiring to possess and 
transport alcohol in unstamped con 
tainers and to evade payment of fed 
eral taxes on alcohol. At the close 
of the Government's case, the Dis- 
trict Court admitted in evidence a 
confession by Whitley, one of the de- 
fendants. The confession was admit- 
ted with an emphatic warning that it 
was to be considered solely in dete1 
mining the guilt of Whitley and not 
the guilt of any other defendant. 
The Court of Appeals affirmed the 
convictions. 

In affirming the judgments, the 
Supreme Court spoke through Mr. 
Justice Burton. The Court ruled 
that, 
there was sufficient other evidence to 


under the facts of the case, 
support the convictions of the other 


defendants and that the restricted 
admission of the confession was not 
error. 

The Court cited five factors fa- 
voring its conclusion that the jury 
had heeded the cautionary words in 
considering the confession: (1) The 
conspiracy was simple in charactet 
and each defendant's role was easily 
understood; (2) The separate inter 
est of each defendant was empha 
sived throughout the trial; (3) The 
introduction of the confession was 
postponed until the rest of the Gov- 
ernment’s case was in, thus making 
it easier for the jury to consider it 
separate from the rest of the evi 
dence; (4) The confession in gen- 
eral merely corroborated what the 
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Government had already established; 
(5) There was nothing in the rec- 
ord to indicate that the jury was 
failed to 
court’s instructions. 
Mr. Justice FRANKFURTER, joined 
by Mr. Justice BLack, Mr. Justice 
DouGcias and Mr. Justice BRENNAN, 


confused or follow the 


wrote a dissenting opinion. The dis 
sent contended that while it might 
be very well to admit such a confes- 
sion when it affects the co-defendant 
“only glancingly”’, the statement here 
was so damning that the Govern- 
ment should not have the “windfall” 
of its influence on the jury. After all, 
the dissent argued, the Government 
‘the statement 
against Whitley without prejudice to 
the other defendants by trying him 
separately. 


could have used 


The case was argued by Daniel H. 
Greenberg for petitioner and by F. 
J. Bishop for the respondent. 


Fish and Game... 
Federal Black Bass Act 

United States v. Howard, 352 U.S. 
212, 1 L. ed. 2d 261, 77 S. Ct. 303, 
25 U. S. Law Week 4085. (No. 52, de- 
cided January 14, 1957.) On appeal 
from the United States District 
Court for the Southern District of 
Florida. Reversed and remanded. 

The Court here decided that the 
regulations of the Florida fish and 
game commission constituted the 
“law of” Florida for the purposes of 
the Federal Black Bass Act of 1926, 
which makes it unlawful to trans- 
port black bass across state lines in 
violation of the law of the state from 
which the fish are exported. 

A criminal information was filed 
in the District Court against the ap- 
pellee, charging her with violation 
of the federal act. The District Court 
quashed the information, ruling that 
the rules and regulations of the Flor- 
Fresh Water Fish 
Commission did not constitute the 


ida Game and 
“law of” Florida. 

Mr. Justice REED reversed and re 
manded, speaking for a unanimous 
Court. The Court noted that the 
game had been 
empowered by the Florida legisla- 


state commission 


ture to exercise “the powers, duties 
and authority granted by §30, arti- 


cle IV, of the constitution of Florida, 
by the adoption of rules, regulations 
and orders. The Court cited 
it had held 
that the orders of state administra- 
tive agencies are the law of the state, 


several cases in which 


and it refused to accept the appel- 
lee’s argument that the Game Com- 
mission’s rules were so subject to 
change that they lack sufficient sub- 
stance and permanence to be “law”. 
Without deciding whether a commis- 
sion regulation might be so tempo- 
rary aS not to constitute “law’’, the 
Court pointed out that the District 
Court had not relied upon any such 
cor sideration and furthermore the 
appellee had not demonstrated that 
the rules of the game commission 
were in fact “temporary”. 

The case was argued by Leonard 
B. Sand for appellant and by Clar- 
ence L. Thacker for appellee. 


Procedure... 
appeals 


Jaffke v. Dunham, 352 U. S. 280, 
1 L. ed. 2d 314, 77 S. Ct. 307, 25 U.S. 
Law Week 4094. (No. 60, decided 
January 14, 1957.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed and remanded. 

This case involved an order by 
the District Court, sitting in bank- 
ruptcy, which awarded the petition- 
er $27,400 from the bankrupt’s es- 
tate. The District Court had found 
that, subsequent to the adjudication 
of bankruptcy, the bankrupt had ob- 
tained money by fraud from the pe- 
titioner and had turned it over to 
the respondent, the trustee in bank- 
ruptcy. At the hearing the petitioner 
had sought to introduce an affidavit 
by the bankrupt stating that he had 
paid $36,000 of the money he had 
received from the petitioner to the 
trustee. The District Court had sus- 
tained the trustee’s motion to strike 
the affidavit from the record. 

The Court of Appeals reversed on 
the ground that the petitioner had 
failed to prove that any specific por- 
tion of the money that he had given 
the bankrupt had become part of 
the funds in the hands of the trustee. 
Ihe Court of Appeals held that it 
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could not consider the action of the 
District Court in striking the affida- 
vit because the petitioner had not 
cross appealed. 

In a brief per curiam opinion, the 
Supreme Court reversed and _ re- 
manded, saying that a cross appeal 
was not a prerequisite for the Court 
of Appeals to rule on the admissi- 
bility of the affidavit and that a suc- 
cessful party in the District Court 
may sustain its judgment on any 
ground that finds support in the rec- 
ord. 

Ihe case was argued by Herbert 
J. Miller, Jr., for petitioner and by 
G. William Horsley for respondent. 


Taxation... 
defense construction de- 
duction 


United States vy. Allen-Bradley 
Company, 352 U. S. 306, 1 L. ed. 2d 
347, 77 S. Ct. 343, 25 U. S. Law 
Week 4095. (No. 78, decided Janu- 
ary 22, 1957.) On writ of certiorari 
to the United States Court of Claims. 
Reversed. 

In order to encourage expansion 
of the country’s defense capacity dur- 
ing World War II, Congress amend- 
ed the 1939 Internal Revenue Code 
so that the cost of new facilities 
could be written off as a deduction 
against taxable income within a five- 
year period regardless of the actual 
economic life of the facilities, pro- 
vided the new facilities were certi- 
fied by the proper executive agency 
as “necessary in the interest of na- 
tional defense”. In this case, the re- 
spondent had been issued so-called 
“partial” certificates for increased 
war production facilities by the Wat 
Production Board. The “partial” 
certifications stated that the facilities 
were necessary for the national de- 
fense but only up to a specified per- 
centage of their total cost. 

In 1953, respondent began this ac- 
tion in the Court of Claims for re- 
covery of overpayments of its 1944 
and 1945 income tax, basing its claim 
on the theory that the Board had 
no authority to certify only part of 
the cost of a 
facility. The Court of Claims agreed 


necessary emergency 
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and rendered judgment in respond- 
ent’s favor. 

The Court reversed, 
speaking through Mr. Justice BLAcK. 
The case turned on the ambiguous 
language of Section 124(f) of the 
1939 Internal Revenue Code, which 
specified that in determining the 
amount of the wartime construction 
costs available for the special amor- 
tization privilege, ““There shall be 
included only so much of the amount 


Supreme 


as is properly attributable to 
such construction . . . after Decem- 
ber 31, 1939” as the War Produc- 
tion Board certified as necessary in 
the interest of the national defense. 

Respondent contended that the 
phrase “only so much of the amount” 
meant the part of the cost of the 
new facilities attributable to con- 
struction after 1939, while the Gov- 
ernment contended that the phrase 
also referred to that portion of the 
costs certified by the Board. The 
Court admitted that the language 
was capable of either interpretation. 
In deciding against the respondent, 
it pointed out that Congress had 
conferred broad discretion upon the 
Board in exercising its powers and 
at the same time had kept close su- 
pervision over the amortization priv- 
ilege. Certificates for only a portion 
of the cost of the new facilities were 
accepted by business in general, in- 
cluding the respondent, without any 
apparent objection, the Court ob- 
served. 

Mr. Justice HARLAN, in a concur- 
ring note, said that he joined the 
Court’s decision because Judge Lum- 
bard, in Commissioner v. National 
Lead Company, 230 F. 2d 161 (see 
infra), had made it plain that re 
spondent could not maintain the 
present action. 

The case was argued by Hilbert 
P. Zarky for petitioner and by Har- 
very W. Peters for respondent. 

National Lead Company v. Com- 
missioner, 352 U. S. 313, 1 L. ed. 2d 
352, 77 S. Ct. 347, 25 U. S. Law Week 
4097. (No. 124, decided January 22, 
1957.) On writ of certiorari to the 
United States Court of Appeals for 
the Second Circuit. Affirmed. 


This was a companion case to 


United States v. Allen-Bradicy Com- 
pany, supra, and involved similar 
facts. The petitioner was the holde: 
of certificates of necessity for only a 
part of the cost of its new facilities 
during the war. 

In 1951, the Commissioner assert- 
ed a deficiency against the petitioner 
on grounds unrelated to this case. 
Petitioner then filed suit in the Tax 
Court for a redetermination of its 
1944 taxes, claiming that it was en- 
titled to a refund, using the same 
reasoning as the taxpayer in Allen- 
Bradley Company. The Tax Court 
granted the claim, but was reversed 
by the Second Circuit on the ground 
that petitioner had forfeited its right 
to challenge the War Production 
Board’s action by waiting too long 
after accepting the tax benefits of 
the partial certificates. The Court of 
Appeals did not reach the question 
of the Board's authority to issue 
“partial certificates”. 

The Supreme Court, again speak- 
ing through Mr. Justice BLack, af- 
firmed for the reasons stated in the 
companion case. 

Mr. Justice HARLAN noted that he 
joined in the decision for the rea- 
sons stated in his concurring opinion 
in the companion case. 

The case was argued by Karl Rie- 
mer for petitioner and by Hilbert P. 
Zarky for respondent. 


Court of Claims .. . 
Philippine guerrilla supplies 


Soriano v. United States, 352 U.S. 
270, 1 L. ed. 2d 306, 77 S. Ct. 269, 25 
U. S. Law Week 4074. (No. 49, de- 
cided January 14, 1957.) On writ of 
certiorari to the United States Court 
of Claims. Affirmed. 

A Philippine citizen has failed in 
his effort to obtain compensation 
from the United States for supplies 
requisitioned by Philippine guerrilla 
forces during the Japanese occupa- 
tion of the Philippine Islands. The 
Supreme Court held that the suit, 
filed in the Court of Claims, was 
barred by the statute of limitations. 
The Court did not reach the merits 
of the case, which would have re- 
quired a determination of the status 
of the Philippine guerrillas operat- 
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ing in the service of the United 
States. 

Soriano claimed that he had de 
livered more than $119,000 worth of 
supplies to the guerrillas from Sep- 
tember, 1942, to January, 1945. On 
March 30, 1948, he filed a claim 
with the Army Claims Service which 
was denied on June 21, 1948. Then, 
on April 26, 1951, he filed this suit 
in the Court of Claims, which dis- 
missed on the ground that the guer- 
rilla units were not part of the Army 
of the United States. 

Mr. Justice CLarK spoke for the 
Supreme Court, deciding the case 
on the limitations question, which 
was not passed upon by the Court of 
Claims. The statute, 62 Stat. 976, 28 
U.S.C. §2501, sets a six-year period 
of limitations, with the further pro- 
viso that “a person under legal dis- 
ability or beyond the seas” must file 
his suit “within three years after the 
Soriano argued 
that his suit was timely because he 


disability ceases’’. 


was required first to present his 
claim to the Army Claims Service 
and this procedure was not exhaust- 
ed until June 21, 1948. In the alter- 
native, he contended that the war 
tolled the statute of limitations until 
1945, would 
have given him until September 2, 
1951, to file. The Court refused to 
allow either alternative, saying that 


September 2, which 


Congress had not required exhaus- 
tion of administrative remedies in a 
case such as this as a prerequisite to 
suit in the Court of Claims. It re- 
fused to accept Soriano’s theory of 
the tolling of the six-year statute, 
pointing out that acceptance of such 
a theory would mean tolling the 
statute in time-limit-consent 
act of Congress, including suits for 


every 


tax refunds, tort actions, alien prop- 
patent cases. 
Congress has passed specific 


erty litigation, and 
legislation each time it has seen fit 
to toll such statutes of limitations 
because of war” the Court remarked. 

Mr. Justice DouGLas wrote a dis- 
senting opinion in which Mr. Justice 
Biack and Mr. Justice FRANKFURTER 
concurred. The dissent took the view 
that the Court of Claims would have 
been justified in dismissing Soriano’s 
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claim if he had not first presented 
it to the Army Claims Service, and 
that the six-year statute had there- 
fore begun to run with denial of the 
claim by the Service on June 21, 
1948. 

The case was argued by Prew Sa 
voy and George W. Foley for Sori- 
ano and by Roger D. Fisher for the 
United States. 


United States... 
federal stay of state court 
suit 


Leiter Minerals, Inc. v. United 
States, 352 U. S. 220, 1 L. ed. 2d 267, 
77 S. Ct. 287, 25 U. S. Law Week 
4082. (No. 26, decided January 14, 
1957.) On writ of certiorari to the 
United States Court of Appeals for 
the Fifth Circuit. Modified and af- 
firmed. 

The basic problem in this case 
was the power of a federal district 
court to enjoin proceedings in a state 
court brought against lessees of the 
United States. The result turned on 
the proper interpretation of 28 
U.S.C. §2283, which provides that 
“A court of the United States may 
not grant an injunction to stay pro- 
ceedings in a State court except as 
expressly authorized by Act of Con- 


gress, or where necessary in aid of 
its jurisdiction, or to protect or ef- 
fectuate its judgments.” 

Petitioner sought the mineral 
rights in land owned by the United 
States in Louisiana, leased to the 
respondent-lessees, basing its claim 
on a Louisiana statute. It filed suit 
in a Louisiana court against the les- 
sees. The United States brought this 
suit in the federal district court to 
quiet title to the mineral rights and 
sought a preliminary injunction to 
restrain petitioner from prosecuting 
its action in the state court. The 
District Court granted the injunc- 
tion, holding that since the Govern- 
ment was not a party to the state 
court suit, the title could be tried 
only in the federal court action. The 
Court of Appeals affirmed. 

Mr. Justice FRANKFURTER deliv- 
ered the opinion of the Supreme 
Court. In reaching the conclusion 
that Section 2283 did not apply to 
stays sought by the United States, 
the Court cited the analogous case 
of United States v. United Mine 
Workers, 330 U.S. 258, 91 L. ed. 884, 
67 S. Ct. 677, and the rule of con- 
“that 


terms 


struction statutes which in 


general divest pre-existing 


rights or privileges will not be ap 
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plied to the sovereign without ex- 
that The 
Court also felt that the policy be- 


press words to effect”. 
hind Section 2283, the prevention of 
federal and state 
courts, was much less compelling 


conflict between 
when the United States seeks a stay 
to prevent threatened irreparable 
interest. The 
Court pointed out that the suit in 


injury to a national 
the federal court was the only one 
that could finally determine the bas- 
ic question whether the title of the 
United States to the mineral rights 
was affected by Louisiana statute. 
Che Court modified the injunction, 
however, to permit proceedings in 
the state courts to determine the 
proper effect of the Louisiana stat- 
ute. 

Mr. Justice 
opinion 


DouGLAsS wrote an 
part. He 


action was 


dissenting in 
agreed that the state 
properly enjoined, but he dissented 
from the direction to the District 
Court to hold 
parties obtain an interpretation of 
the Louisiana statute from the state 


the case while the 


courts. 

The case was argued by Samuel 
W. Plauché, Jr., for petitioner, by 
Perry W. Morton for the United 
States, and by Charles D. Marshall 
for the respondent-lessees. 


It has been recently observed by an experienced legislator that we are gov- 


erned largely by our emotions. 


This is no doubt true. 


Yet it is the very 


function of law to minimize the role of emotion in the resolution of prob 


lems in human relations, and to provide a means of deciding questions as 


far as may be according to their intrinsic merits. It is the highest function 


of the lawyer to contribute to the resolution of controversies between man 


and man in the light of reason and the mind, with a minimum of emotion. 


The great source of training of the mind for this purpose is the law schools, 


and law professors are, in a very real sense, the high priests of this great art. 


For it is an art. When man is untutored and uncontrolled, he is guided 


strongly by his emotions. The recognition that the key to justice is in reason 


and in the mind is an acquired trait, the result of thought, insight, and 


training.—Harvard Law School, Dean’s Report, 1955-1956, pages 7-8. 
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Constitutional Law... 
due process 


The Supreme Court of California 
has avoided ruling on the constitu- 
tionality of a state statute providing 
for the dismissal of a public-school 
teacher who refuses before a federal 
or state legislative investigating com- 
mittee to answer questions relating 
to knowing past or present mem- 
bership in the Communist Party or 
related organizations. 

The statute, known as the Dil- 
worth Act, was passed in 1953. It 
states that any employee of a school 
district who fails or refuses to an- 
swer certain questions “shall be 
guilty of insubordination and guilty 
of violating this section and shall be 
suspended and dismissed from his 
employment in the manner provided 
by law”. Certain administrative steps 
are provided by the statute, with a 
provision for judicial enforcement 
of a school board's decision. 

The teacher involved in the in- 
stant case refused to tell a congres- 
sional subcommittee whether he was 
a past or present member of the 
Communist Party, basing his refusal 
on the self-incrimination clause of 
the Fifth Amendment. At a subse- 
quent hearing before the Board of 
Education, the teacher offered to 
provide answers to the questions 
within a somewhat limited scope. 
The Board refused him the right to 
answer. He was suspended and noti- 
fied he would be dismissed pursuant 
to the Dilworth Act. 

Splitting three ways, the Court re- 
versed a judgment in favor of the 
Board and remanded the case for 


Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 





further hearing. Three judges de- 
clared that a public-school teacher 
may be required to disclose infor- 
mation relative to his fitness and 
loyalty as a condition for obtaining 
or continuing in public employment, 
even though the disclosure may 
amount to self-incrimination, but 
they held that the teacher could not 
be dismissed summarily in view of 
the United States Supreme Court's 
ruling in Slochower v. Board of 
Higher Education, 350 U.S. 551. In 
Slochower the Court voided an au- 
tomatic-dismissal provision of the 
Administrative Code of the City of 
New York because it was summary 
and did not permit the Board to 
consider the background and reasons 
for the refusal to answer questions. 
Applying what they felt was Sloc- 
hower’s lesson, the Court refused to 
interpret the California statute as 
requiring an automatic dismissal 
and asserted the Board was wrong 
in so interpreting it and refusing to 
hear the teacher’s answers and ex- 
planations. Therefore, the Court 
said, the case should be remanded 
for a new trial to give the Board an 
opportunity to consider any answers 
the teacher might now make and 
his reasons for refusing to answer 
the subcommittee’s questions. 

One judge agreed with this dispo- 
sition of the litigation but declared 
that he felt the statute was uncon- 
stitutional under the Slochower de- 
cision. 

Three judges dissented. They 
wrote that the issue of constitution- 
ality should be met squarely and 
the statute held constitutional. They 
saw no resemblance in the present 
case to Slochower, because in that 
case no provisions for hearing of any 
kind were made. The only judicial 
function in the present case, accord- 
ing to them, was to determine wheth- 
er the teacher had refused to answer 
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the subcommittee’s questions. Noth- 
ing else mattered, they concluded. 
(Board of Education v. Mass, Su- 


preme Court of California, December 
21, 1956, Gibson, C. J., 304 P. 2d 1015.) 


Corporation Law... 
directors’ terms 


The Supreme Court of Pennsyl- 
vania has held that the right granted 
by statute to Pennsylvania corpora- 
tions to classify corporate directors 
and stagger their terms does not vi- 
olate the state’s constitutional guar- 
antee that stockholders may cumu- 
late their votes in all elections for 
directors. 

The Court thus reached an oppo- 
site conclusion from that of the Su- 
preme Court of Illinois in the Mont- 
gomery Ward case, Wolfson v. Avery, 
6 Ill. 2d 78 (41 A.B.A.J. 552; June, 
1955), but it pointed out that the 
Illinois and Pennsylvania constitu- 
tions contain different language. 
The constitutional provision which 
the Illinois Court held invalidated 
staggered directors’ terms provides 
that a stockholder shall have the 
right “to cumulate said shares, and 
give one candidate as many votes as 
the number of directors multiplied 
by the number of his shares of stock 
shall equal, or to distribute them on 
the same principle among as many 
candidates as he shall think fit”. The 
Pennsylvania Constitution provides 
that a stockholder “may cast the 
whole number of his votes for one 
candidate, or distribute them upon 
two or more candidates, as he may 
prefer.” The Court pointed out that 
the Illinois provision guarantees 
votes in accordance with the number 
of directors, while the Pennsylvania 
section insures cumulation only in 
accordance with the number of can- 
didates. 

The essential ground of the 
Court’s decision was that an election 
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in which less than the whole num- 
ber of directors are chosen does not 
deprive a stockholder of the benefits 
of cumulation; it simply deprives 
him of the fullest possible advantage 
he might reap from cumulative vot- 
ing—an advantage in itself not guar- 
anteed by the constitutional provi- 
sion. The right of cumulative voting 
is clear, the Court said, but “the 
maximum effectiveness of the exer- 
cise of that right to obtain minority 
representation on the board of di- 
rectors” is not insured. 

The Court refused to accept the 
contention that staggered directors’ 
terms were a device for evading cu- 
mulative voting. It noted that classi- 
fication of terms existed 
in Pennsylvania prior to the adop- 


directors’ 


tion of the cumulative voting provi- 
sion in 1874. 

While not relying upon them for 
disposition of the case, the Court 
mentioned some other considera- 
tions. A long-continued usage would 
have been disrupted, it pointed out, 
by outlawing staggered terms. It also 
noted that no serious attack had 
been made on the staggered-terms 
statute since it was enacted in 1887. 
Also, it remarked, the Model Busi- 
ness Corporation Act provides for 
both cumulative voting and permis- 
sive classification of directors. 


(Janney v. Philadelphia Transporta- 
tion Company, Supreme Court of Penn- 
sylvania, December 29, 1956, rehearing 
denied, January 18, 1957, Stern, C. J., 
128 A. 2d 76.) 


Criminal Law ... 
search and seizure 

Applying the Supreme Court's 
1877 decision in Ex parte Jackson, 
96 U.S. 727, the Court of Appeals 
for the Eighth Circuit has ruled that 
a well-wrapped package sent by air 
mail is a type of mail protected 
unreasonable search and 
under the Fourth Amend- 
ment. Such mail, the Court says, 


against 
seizure 


cannot be seized and opened with- 
outa proper warrant. 

In the instant case the defendant 
mailed a six-ounce package contain- 
ing heroin from Kansas City to her 
husband in Denver by air mail and 


special delivery. The post office at 
Kansas City intercepted and opened 
the package without a warrant. Up 
on her trial, the defendant moved 
to suppress the evidence on the 
ground that it had been obtained 
through an unconstitutional search 
and seizure. 

In Ex parte Jackson the Supreme 
Court extended protection under 
the Fourth Amendment to one’s pa- 
pers and other effects while in the 
mails. The Court, however, spoke of 
the protection being afforded “‘let- 
ters and sealed packages” and said 
that other matter, such as newspa- 
pers and magazines, might be open 
to inspection without warrant. The 
Government argued that the pack- 
age involved in the present case was 
not therefore entitled to the pro- 
tective cloak Ex parte 
Jackson. 

But the Eighth Circuit held the 
Government's 


woven in 


contention 
that the 
stood for the proposition that mat- 


was too 


narrow. It declared case 


ter upon which first-class postage 
was paid qualified for protection. 
The Court further noted that postal 
regulations require first-class post- 
age on all sealed matter and that 39 
U.S.C.A. §462 provides that “air 
mail means ‘first-class mail’’’. The 
Court concluded that the placing of 
first-class postage on mail would in- 
dicate the sender’s intention that it 
not be opened and inspected at will. 

(Oliver v. U.S., United States Court 
of Appeals, Eight Circuit, January 9, 
1957, Johnsen, J.) 


Fair Trade Laws... 
trading stamps 


Adhering to its decision of seven- 
teen years ago, the Supreme Court 
of Pennsylvania has reaffirmed its 
position that the giving of trading 
stamps, when pursued by a retailer 
as a general business practice, is not 
price-cutting and does not therefore 
violate fair-trade laws. 

This was the holding of the Penn- 
sylvania Court in Bristol-Myers v. 
Lit Brothers, 336 Pa. 81. A 
drug retailer thought he could get 
the Court to change its mind. But 
none of the distinctions the plaintiff 


Inc., 


What's New in the Law 


spun held substance for the Court. 


It declared that trading stamps 
could not be considered price-cut- 
ing since the stamps have no in- 
trinsic value themselves, but are val- 
uable only if a certain number are 
To the stamps 
were simply an advertising device. 


collected. Court, 

The United States District Court 
for the District of Massachusetts 
seemed to take the position in 
Colgate-Palmolive Company v. Max 
Dichter & Sons, Inc., 142 F. Supp. 
545 (42 A.B.A.J. 862; September, 
1956), that trading stamps consti- 
tute a trade discount, but it issued a 
supplementary opinion denying that 
it had undertaken to decide whether 
trading the 
(43 


stamps conflict with 
Massachusetts fair-trade act 
\.B.A.J. 71; January, 1957). 

(Gever v. American Stores Company, 
Supreme Court of Pennsylvania, De- 
cember 29, 1956, Stern, C. J., 127 A. 2d 
694.) 


Criminal Law .. . 
insanity 


The Supreme Court of Indiana 
has refused to abandon the classic 
right-from-wrong criminal insanity 
test in favor of the product-of-men- 
tal-disease-or-defect test adopted by 
the United States Court of Appeals 
for the District of Columbia Cir- 
cuit in 1954 in Durham v. U.S., 214 
F. 2d 862. 

Indiana follows the test of Mc- 
Naghten’s Case, 8 Eng. Rep. 718, 
that an accused should be acquitted 
if “at the time of the committing of 
the act, the party accused was la- 
bouring under such a defect of rea- 
son, from disease of the mind, as not 
to know the nature and quality of 
the act he was doing; or, if he did 
know it, that he did not know he 
was doing what was wrong.” To this 
Indiana added the irresistible 
impulse test. In Durham the District 
of Columbia Circuit declared the 
test of criminal insanity should be 
whether the charged criminal con- 
duct was the product or result of a 
diseased mind. 

The Indiana Court had several 
objections to the Durham test. It 
said the standard adopted—whether 


has 


April, 1957+ Vol. 43 351 





What's New in the Law 


the criminal act was the product of 
mental disease—was too indefinite to 
lend itself to a clear jury instruction 
and would leave a juror to make a 
decision “according to his personal 
sense of justice.” Under the Dur- 
ham test, the Court declared, “an 
accused could know the nature and 
quality of his act, know that it was 
wrong, have the will power to re- 
strain his act, and yet by reason of 
his mental disease, develop egocen- 
tric and sadistic tendencies which 
could produce homicide with crim- 
inal impunity.” 

The Court reversed the murder 
conviction in the instant case, how- 
ever, because the instructions had 
not made clear that the burden is 
on the prosecution to prove sanity 
beyond a reasonable doubt when an 
accused pleads unsoundness of 
mind, and because the Court re- 
fused to give the defendant's in- 
struction recognizing temporary in- 
sanity. 

(Flowers v. Indiana, Supreme Court 
of Indiana, December 27, 1956, Em- 
mert, J., 139 N. E. 2d 185.) 


Jurisdiction of Courts .. . 
military discharges 
The Court of Appeals for the Dis- 
trict of Columbia Circuit has ruled, 
with one judge that 
courts are without power to review 


dissenting, 


or direct the type of discharge the 
Armed Forces issue to a particular 
serviceman. 

The plaintiff received an unde- 
sirable discharge from the Army in 
1954. The discharge was based on 
preservice activities of the service- 
man in connection with what were 
alleged to be Communist-front ot 
ganizations, on registration of him- 
self, his mother and his stepfather 
as voters of the American Labor 
Party in New York, and on the fact 
that after his induction he wrote a 
private letter suggesting a contribu- 
tion to a fund for defendants stand- 
ing trial under the Smith Act. After 
exhausting his administrative reme- 
dies to get the discharge changed, 
he sought a judicial declaration that 
his undesirable discharge was void 
and that he was entitled to an hon- 


orable discharge because his service 
record showed a rating as “excel- 
lent”. 

The Court held that it had no 
jurisdiction whatever to change a 
type of service discharge or to direct 
a particular type of discharge. The 
plaintiff was entitled to no judicial 
review of the Army’s action either 
under statute or constitutional con- 
Court 
“Reason, flowing from the doctrine 


siderations, the declared. 
of the separation of powers, dictates 
that in many fields the administra- 
tive discretion of the executive 
branch and the legislative discretion 
of the legislative branch be not sub- 
ject to interference or review by the 
courts’, the Court said. “In no field 
is this doctrine more pertinent and 
important than in the operation of 
the Armed Forces.” 

The plaintiff made it clear that 
he was not arguing that the Army 
could not discharge him as a secu- 
rity-risk if it so determined, but he 
argued that his discharge must be 
honorable since it must be based on 
his service and not on his activities 
prior to service. But the Court re- 
plied that even though this was the 
traditional policy of the Army, the 
Court had no power to tell the Army 
to pursue its traditional policy in 
this case. 

The dissenting judge urged that 
the question of whether the courts 
may review the issuance of a less- 
than-honorable discharge has not 
foreclosed. He declared that 
jurisdiction should be assumed and 
that the case should be remanded 
to the district court for a hearing on 
the merits. 


been 


(Harmon v. Brucker, United States 
Court of Appeals, District of Columbia 
Circuit, January $1, 1957, Prettyman, 


1.) 


Leases... 
fire loss exception 
An ordinary provision in a lease 
that 
will relinquish the property in the 


upon termination the lessee 
same condition as he found it, “loss 
by fire and ordinary wear and decay 
only excepted”, has been construed 


by the Supreme Court of Ohio to 
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relieve the lessee of liability for fire 
caused by its negligence. 

The suit was brought by the les 
sor’s insurers as subrogees after the, 
had paid fire losses arising from de 
struction by fire of the lessor’s build 
ing, the fire itself resulting from the 
lessee’s negligence. The Court ruled 
that the 
greater than the lessor’s and thus de 


insurers’ rights were no 
cided the case as if the lessor itself 
had commenced an action for dam 
ages against the lessee. 

The Court 
lease exception of 


conceded that the 
“loss by fire” 
would not apply in the event of a1 
son, but declared that it applied in 
all other cases and barred an action 
against the lessee. It felt that this 
was the understanding of the parties 
since the lessee had agreed to reim- 
burse the lessor for the additional 
premium rate caused by the type of 
operations conducted on the prem 
ises by the lessee. 
Dissenting, one judge declared 
that it was inconceivable to assign 
a meaning to the lease that the 
lessee had been exempted from a 
fire loss caused by its own negli- 
gence. He emphasized the displeas- 
ure of courts with contracts exempt- 
ing from liability and stated that 
such contracts are strictly construed 
against those relying on them. 
(United States Fire Insurance Com- 
pany v. Phil-Mar Corporation, Supreme 
Court of Ohio, December 26, 1956, 
Matthias, J., 189 N.E. 2d 330.) 


Schools... 
segregation 


Should a federal district court re 
tain jurisdiction of a declaratory- 
judgment suit brought on_ behalf 
of minor Negroes to declare their 
rights to attend public school with- 
out racial discrimination when those 
rights apparently have been vindi- 
cated by voluntary action of a school 
board? 

With one judge dissenting, the 
Court of Appeals for the Fifth Cir- 
cuit has ruled that the suit should 
not be dismissed. The district court 
should retain jurisdiction, it de 
clared, and decide after a “full and 
whether 


fair hearing” there has 
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been good faith compliance in elim- 
inating segregation. The Court de- 
clared that “voluntary cessation of 
illegal conduct does not make the 
case moot”. 

The dissenter thought that the 
Court should have affirmed the dis- 
trict court’s dismissal of the suit. He 
disputed the majority's implicit feel- 
ing that the school board's actions 
in opening a certain school to Ne- 
groes was not in good faith, and he 
emphasized his understanding that 
the scheme of enforcement outlined 
by the Supreme Court in the School 
U.S. 483, 


responsibility on 


Segregation Cases, 347 


placed primary 


school boards and ~federal district 
courts. Asserting that it is “a mis- 
take for us to sit in too close chap- 
eronage upon what the district 
judges do,” he declared that the re- 
sult of the majority's action would 
be “to thrust back into the field of 
controversy a problem which can, 
in my opinion, move towards real 
solution only in an atmosphere of 
repose and harmony.” 

(Avery v. Wichita Falls Independent 
School District, United States Court of 
Appeals, Fifth Circuit, January 9, 1957, 
Rives, J.) 


Taxation ... 
gaming devices 

Does an ostensible pinball ma- 
chine become a slot machine be- 
cause free games are redeemed in 
cash? The Court of Appeals for the 
Seventh Circuit and the United 
States District Court for the District 
of Minnesota have said no, but the 
question, while perhaps not earth- 
shaking, apparently will have to be 
answered by the United States Su- 
preme Court. 

At stake is whether a cash-paying 
pinball machine can get by for the 
$10 federal tax for plain old-fash- 
ioned coin-operated machines, or 
will have to pay off $250 annually 
as a “so-called ‘slot’ machine’, to 
use the language of Congress. Both 
taxes are imposed by I.R.C. §4461 
(1954 Code). 

Ihe $250 tax is imposed on what 
$4462 defines as “so-called ‘slot’ ma- 





chines which operate by means of 
insertion of a coin, token, or similar 
object and which, by application ot 
the element of chance, may deliver, 
or entitle the person playing or op 
erating the machine to receive cash, 
premiums, merchandise, or tokens”. 

The Seventh Circuit conceded 
that this language might encompass 
a pinball machine that returned 
cash for free games. But it looked 
into the legislative history of the 
provisions of the Internal Revenue 
Code and concluded that Congress 
has always considered pinball and 
slot machines, in their classic forms 
at least, as different taxable animals. 
The Court declared that it could 
not overlook the language which im 
posed the $250 tax on “so-called 
‘slot’ machines,” and ruled that a 
pinball machine is not a slot ma- 
chine under this statutory definition. 

The Supreme Court of the United 
States has granted certiorari in this 
case. 

(U.S. v. Korpan, United States Court 
of Appeals, Seventh Circuit, September 
28, 1956, Swaim, J., 237 F. 2d 676.) 

In the district-court case the Court 
affirmed the dismissal of indictments 
based on the contention that cash 
paying pinball machines were gam- 
ing devices to which the $250 rate 
applied. The Court, agreeing with 
and following the Seventh Circuit, 
language 


ruled that the statutory 


disclosed an intention to exclude 
pinball machines from the defini- 
tion of gaming devices. 

The Government declared it was 
particularly displeased with the fact 
that the Seventh Circuit went into 
legislative history. It had no call to 
do so, the Government urged, when 
the statute was so clear on its face. 
But the District Court said this rea 
soning “is neither impressive not 


persuasive... . The Government 
has not convinced me that the Kor 
pan decision is demonstrably 
wrong.” 

(U.S. v. Hunt, United States District 
Minnesota, Novem- 


146 F. Supp. 


Court, District of 
1956, Donovan, J., 


ber 6, 


143.) 
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Taxation... 
traveling expense 


Iwo justices of the Supreme 


Court of Indiana have been suc- 
cessful in establishing their right to 
income-tax deductions for traveling 
expenses from their homes to the 
Court's quarters in Indianapolis and 
for the cost of meals and overnight 
lodgings there. 

The case arose under’ I.R.C. 
$23 (a) (1) (A) (1939 Code) which 
permitted deduction of “traveling 
entire 


expenses (including the 


amount expended for meals and 
lodging) while away from home in 
the pursuit of a trade or business.” 
Commuters’ fares are not consid- 
ered deductible under this section 
and, although decisions have var- 
ied somewhat, the usual interpreta- 
tion has been that a person’s home 
is where his principal trade, busi- 
ness or employment is. 

The saving feature of the instant 
case was that the Indiana Constitu- 
tion directs that Supreme Court 
judges shall be elected from the dis- 
tricts in which they reside, and the 
record of the constitutional debates 
shows that the framers meant for 
Supreme Court justices to live in 
their home districts to remain com- 
municant with the “spirit and feel- 
ings of the bar” there. 

Thus, the United States District 
Court for the Southern District of 
Indiana has ruled, the justices are 
entitled to the deductions because 
they were necessary, they were in- 
curred in pursuit of business and 
they were made “while away from 
home,” since constitutionally the 
justices had to maintain a home in 
their own districts, while all their 
business was transacted in Indian- 
apolis. 

(Emmert v. U.S., United States Dis- 
trict Court, Southern District of In- 
diana, September 9, 1955, Steckler, J., 
146 F. Supp. 322.) 


Torts... 
guest statutes 
Whether a person is an automo- 
bile guest of another, for purposes 
of application of a guest statute, 
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should be decided by the jury when 
the question is whether the guest 
has relinquished his status by leav- 
ing the car, although intending to 
return to complete the journey. So 
the Supreme Court of Arkansas has 
ruled in a case of first impression in 
that state. 

The plaintiff was a guest in the 
defendant's car. At the request of 
the plaintiff, the defendant stopped 
to permit her to leave the car for a 
few minutes to speak to a friend. 
After the plaintiff had stepped to 
the curb, the defendant drove for- 
ward and the plaintiff was struck by 
either the door or fender of the au- 
tomobile. Since “wilful misconduct”, 
as required by the Arkansas guest 
statute, could not be shown, the 
plaintiff claimed she was not a guest 
at the time of the injury. The de- 
fendant contended the plaintiff was 
in a guest status and requested such 
an instruction as a matter of law. 

The trial judge refused; he sub- 
mitted the question to the jury, 
which returned a verdict for the 
plaintiff. Affirming, the Court de- 
clared that someone must say as a 
fact whether the plaintiff's guest sta- 
tus ceased when she alighted from 
the car. It concluded that question, 
under our system of jurisprudence, 
was for the jury. 

Three judges dissented on the 
ground that the trial judge should 
have ruled as a matter of law that 
the plaintiff was yet a guest when 
the injury occurred. 

(Rogers v. Lawrence, Supreme Court 
of Arkansas, December 17, 1956, rehear- 


ing denied January 21, 1957, Seamster, 
C. J., 296 S.W. 2d 899.) 


Trade Regulation . , . 
suspension of order 


Although it affirms a cease and 
desist order of the Federal Trade 
Commission against an automotive 


equipment manufacturer’s discount 
pricing policy violating the Clayton 
Act, the Court of Appeals for the 
Seventh Circuit has suspended the 
effective date of the order because 
the manufacturer would be forced 
out of business if it were not per- 
mitted to follow its traditonal pric- 
ing policies while its competitors 
were free to do so. 

The Court supported all the find- 
ings of the Commission, including 
those that the manufacturer had not 
justified its pricing policy by sales 
cost or good faith in meeting prices 
of competitors. The Commission's 
order directed that the manufactur- 
er “forthwith” cease and desist. 

Ninety per cent of the manufac- 
turer’s business was in automotive 
ignitions, in which field it has nine- 
teen competitors. Three of them are 
faced with pending FTC 
plaints on allegedly discriminatory 
pricing policies. The Court was per- 
suaded that the manufacturer in this 
would 


com- 


economic extinc- 
tion before the Commission got cases 
against all the competitors adjudi- 
cated. 

Rejecting the FTC’s contention 
that it had no power to do so, the 
Court declared it could suspend the 
effective date of the order under its 
statutory power to modify an order 
of the Commission. 

One judge agreed with the Com- 
mission. He dissented on the ground 
that the Court had no authority to 
suspend the effective date of the or- 
der under the guise of a power to 
modify. 


case face 


(C. E. Niehoff & Company vy. Federal 
Trade Commission, United States Court 
of Appeals, Seventh Circuit, January 9, 
1957, Schnackenberg, J.) 

Wills... 
a house is a house 


A classic, almost casebookish set 


354 American Bar Association Journal 


of facts has given a New York court 
a chance to re-examine the law of 
ademption of devises. 

A testatrix devised “my house at 
Wading River” to her daughter. 
After execution of the will, the house 
and lot was taken by eminent do 
main. She was permitted to buy 
back the house for a nominal sum, 
and she re-located it within Wading 
River on a tract which she was buy- 
ing on contract and to which she 
had equitable title at the time of 
her death. The question was wheth- 
er the property passed under the 
specific devise to the daughter or 
passed under the residuary clause to 
the daughter and others, equally. 

The Appellate Division, Second 
Department, held that the testatrix 
had ‘‘a house at Wading River” at 
her death and that it passed to the 
daughter under the devise to her. 
Ademption occurs, the Court said, 
only where the property devised or 
thing bequeathed is not found in 
the decedent’s estate. This was not 
the situation in this case, the Court 
concluded, because property answer- 
ing the will’s terms was tound in 
the estate, albeit it was not the pre- 
cise property to which the testatrix 
referred when she made the will. 

To buttress its 
Court found not only New York 


conclusion the 


cases but also an English case, Cas- 
tle v. Fox, L.R. 11 Eq. 542, in which 
the vice chancellor, quoting from 
Jarman, supposed the case of a de- 
vise of “my Grosvenor 
Square”, the testator dyimg owning 
not the house he did at the time of 
the will, but another in Grosvenor 


house in 


Square, and stated the second house 
would pass by the devise. 

(In re Charles’ Estate, New York Su- 
preme Court, Appellate Division, Sec- 


ond Department, January 14, 1957, 
Wenzel, J., 158 N.Y.S. 2d 469.) 
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al Simultaneous Death Clauses and the Marital Deduction 
eth- By Eugene P. Walsh, New York, N.Y. 
the 
or Prior to the inclusion of the mari- leaves in a marital deduction trust 
e to tal deduction provisions in the Code for his wife (who has no property 
y. in 1948, a common disaster will of her own), with gifts over to chil- 
ond clause was ordinarily inserted in con- dren, and that the couple die “si- 
trix nection with a gift from husband to multaneously”. If the wife is deemed 
’ at wife. The clause most frequently to have died first, the federal tax on 
the used was that a gift to the wife was the transfer of the $200,000 to the 
her. not effective unless she survived her children will be $31,500. On the oth- 
aid, husband by thirty days, as follows: er hand, if—by virtue of a reverse 
l or In the event that my wife and I shall simultaneous death clause—the wife 
| in die from a common disaster and she is deemed to have survived the hus- 
not shall not survive me for thirty days, band, the tax cost of transferring the 
purt I direct that I shall be deemed to property to the children will be less 
tas have survived her. vn life Lat $10,000 . . . thus effecting a 
vs Such clauses oo also common in life |. savings in excess of $20,000. 
irance policies. “a 
pre- wae crngpdhs> . In addition to the tax advantage, 
The practical purpose of a simul- ; b ; 
trix , if the marital deduction portion 
taneous death clause, in the case of 3 ad 
I. an . passes to the children by virtue of 
husband and wife, dying together, stoned enaiaiaiis: sl. eid taal 
the was to avoid having a portion of the f “if b gen . 
fork husband’s estate pass through the Sea oR OR a Y a oe 
Cas- wife’s estate and, on the way through, * ; gil abate va ee ee pio 
* Pa Re such power, the property w 
hich having it diminished by death duties b re th dj os i sedi tial 
rom and administration expenses predi- ‘ 7 sage enirte pon meee 
OS successive administra- 
de- cated on a short-term and non-ben- _ = S : — 
‘ ; m tions are not involved when she dies 
enor eficial ownership by the wife. 
, ; *s shortly after her husband. 
ning However, it may now be desirable . 
e of to use a “reverse simultaneous death As far as the federal tax law is 
enor clause”, in the expectation that it concerned, there does not seem to 
ouse may effect an estate tax saving in a be any doubt that such ee 
simultaneous death situation involv- simultaneous death clause” is effec- 
Su ing husband and wife. The clause tive. The only reference to such a 
eet might read substantially as follows: clause in the Code is in Section 
nn 2056 (b) (3) which saves bequests 
1957, If my wife and I should die in a com- 


mon disaster or under such circum- 
stances that there is no sufficient evi- 
dence that we have died otherwise 
than simultaneously, it shall be pre- 
sumed that my wife shall have 
survived me. 

A simple example will illustrate 
what is expected of such a clause. 
Assume the husband has an estate of 
$200,000, one half of which his will 








subject to the normal simultaneous 
death provision from the “termina- 
ble interest” rule. That provision is 
not relevant here. However, the Pro- 
posed Treasury Regulations (Sec. 
20.2056 (e) -2 (e) ) state: 


(e) Survivorship. If the order of 
deaths of the decedent and his spouse 
cannot be established by proof, a pre- 


sumption (whether supplied by local 
law, the decedent’s will, or otherwise) 
that the decedent was survived by his 
spouse will be recognized as satisfy- 
ing §20.2056(a)-1(b) (1), but only to 
the extent that it has the effect of 
giving to the spouse an interest in 
property includible in her gross es- 
tate under sections 2031 to 2044, in- 
clusive. [Italics supplied]. 
From the foregoing, it is evident 
that the Treasury recognizes a “re- 
verse simultaneous death clause’’. 
But it would also seem to be quite 
clear—though the regulations do not 
expressly say so—that the reverse 
be effective 
under local law to be recognized for 
tax purposes. All the states except 


clause would have to 


Arizona, Georgia, New Mexico, and 
Ohio have adopted the Uniform Si- 
multaneous Death Act (with some 
local variations). The basic provi- 
sion of that Act says: 

Where the title to property or the 

devolution thereof depends upon the 

priority of death and there is no suf- 

ficient evidence that the persons have 

died otherwise than simultaneously, 

the property of each person shall be 

disposed of as if he had survived, ex- 

cept as otherwise provided in this act. 
rhere follow special provisions re- 
lating to simultaneous death of (1) 
joint tenants and tenants by the en- 
lireties (the property passes as 
though they were tenants in com- 
mon) and (2) insured and bene- 
ficiary under life or accident insur- 
ance policies (the insured is deemed 
to have survived) . 

It should be noted that the Uni- 
form Act merely codifies the general 
common law rule. The common law 
did not indulge in presumptions to 
determine the order of death. If hus- 
band and wife died together, the 
wife’s representatives, appointees, 
etc., would take a bequest to her un- 
der her husband's will only if they 
could prove that she actually did 
outlive her husband. Similarly, those 
claiming the wife’s estate by virtue 
of relationship to the husband had 
to prove that he outlived her. 

Even though local law generally 
fixes the order of death in a simul- 
taneous death situation, a testator 
can provide in his will for a different 
order of death than that provided in 
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Tax Notes 


the state statute. For instance, three 
states—Alabama, North Dakota and 
Wisconsin—have 


interpolated into 


Section 6 of the Uniform Act lan- 
guage specifically stating that effect 
will be given to clauses providing 
for application of presumptions dil- 
ferent from that provided in the sta- 
tute. In 
stance of Section 6 of the Uniform 
Act is in effect. It says: 


the other states, the sub- 


The act shall not apply in the case 
of wills, living trusts, deeds or con- 
tracts of insurance wherein provision 
has made for distribution of 
property different from the provi 
sions of this act. 


been 


It would seem that the foregoing 
catch-all provision would support 
the conclusion that the reverse si- 
multaneous death clause will be giv- 


en effect in the states which have 
adopted the Uniform Act. 

To be considered here also is 
Fowles Will, 222 N. Y. 222, 118 N.E. 
611 (1918). In that case, the New 
York Court of Appeals considered 
this provision: 


In the event that my said wife and 
myself shall die simultaneously or un- 
der such circumstances as to render 
it impossible or difficult to determine 
who predeceased the other, I hereby 
declare it to be my Will that it shall 
be deemed that I shall have prede- 
ceased my that this 
my Will and any and all its provi- 
sions shall be construed on the as- 
sumption and basis that I shall have 
predeceased my said wife. 

Ine will gave to the wile, outright, 

$5,000 and the husband’s tangible 


said wife, and 


personalty. It also created a trust fon 
her life benefit, giving her a general 
testamentary powe1 ol appointment 
over the principal. The wife's will 
contained a provision expressly ex- 
ercising the power. The couple were 
lost at sea in the Lusitania disaster 
and there was nothing to show who 
was the survivor. 

The lower court held that, in de- 
fault of proof that the testator’s wife 
had actually survived the husband, 
the power of appointment never 
came into existence notwithstanding 
the simultaneous death 
clause in his will. The Court of Ap- 
peals divided four and three on the 


reverse 


question of whether the property 
went to the persons named in the 
wife’s will, or to the persons named 
in the husband’s will to take in the 
event of the wife’s failure to exer- 
cise her power. The dissenting judges 
were of the opinion that the wife's 
power never came into existence, re- 
gardless of what the husband intend- 
ed, because as a principle of law, a 
power of appointment given in a 
will can be exercised only by some- 
one who is shown actually (not pre- 
sumptively) to survived the 
testator. The prevailing opinion did 


have 


not reject this theory, but the trust 
principal was nevertheless given to 
the persons named in the wife’s will 
as appointees under the power—on 
the theory, it would seem, that the 
husband had incorporated by refer- 
ence his wife’s will in his own. 

From the tax point of view, the 


NOTICE OF ELECTION 


The annual election of officers of 
the Junior Bar Conference for the 
calendar year 1958 will be held at 
the Annual Meeting in New York in 
July, 1957, At the same time, Coun- 
cil Representatives will be elected 
from the following Circuits: First, 
Third, Fourth (unexpired term), 
Fifth, Seventh, Ninth, the District of 
Columbia, and the Fifth and Eighth 
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at Large. 

A nominating petition must be 
submitted on or before June 15, 
1957, for a candidate for office to be 
considered by the Nominating Com- 
mittee. At least twenty members of 
the Conference must sign a petition 
for a candidate for Chairman, Vice 
Chairman and Secretary, and peti- 
tions for Council Members must be 


reasoning is important. It would 
seem that, if a gift to the wife’s ap 


pointees is to be upheld on the the- 


ory of incorporation by reference, 


the marital deduction will not be 
allowed. The eventual beneficiaries 
then take the 


band’s will. There would be no basis 


would under hus. 
for including the trust property in 
the wife’s estate, a prerequisite to 
allowance of the marital deduction 
in the husband's estate. 

It should be emphasized that this 
decision was rendered before 
York adopted the Uniform Simulta 
neous Death Act (Section 89, De 
cedent Estate Law). It seems likely 
that the New York court, passing 
on the same facts today might, by 
the death 


reason of simultaneous 









New | 





statute, be inclined to give effect to 
a power of appointment in a case of 
simultaneous death of donor and do 
nee where the will of the donor in- 
cludes a reverse simultaneous death 
clause. 

On the whole, then, it would seem 
that a reverse simultaneous death 
clause will be effective to preserve 
the estate tax marital deduction in 
cases of the “simultaneous death” of 
husband and wife. It might be added 
that consideration should be 


given to property interests passing 


also 


outside the will. If the reverse simul- 
taneous death provision is to save 
completely the marital deduction, 
property passing both by the will 
and property passing outside of it 


should be covered. 


signed by at least five members of 
the Conference from the Circuit to 
be represented. Nominating _ peti- 
submitted to the 
Chairman of the Conference, Wil- 
liam C. Farrer, 411 West Fifth Street, 


Los Angeles 13, California. 


tions should be 


Kirk McALPIN 
National Secretary 
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The Virginia State Bar has the 
unique distinction of being proba- 
bly the only integrated Bar created 
through the persistent, longtime ef- 
forts of a voluntary bar association 
of the same state, namely, the Vir- 
ginia Bar Association, whose mem- 
bers also are members of the inte- 
grated Bar, but which nevertheless 
has retained its own separate mem- 
bership and identity. 

The Virginia State Bar was organ- 
ized in 1938 by an act of the General 
Assembly of Virginia. Among other 
things, it made the organized Bar 
an administrative agency of the Su- 
preme Court of Appeals of Virginia, 
and provided that the Court should 
adopt and promulgate proper rules 
for the organization and operation 
of an integrated Bar. This act of the 
General Assembly was the result of 
many years’ work by the Virginia 
State Bar Association, which was or- 
ganized in July, 1888. At the annual 
meeting of that Association in 1925, 
President, the late Robert B. 
Tunstall, of Norfolk, in his annual 


its 


address stressed the need for an or- 
ganized Bar in Virginia. This ad- 
dress led to the appointment of a 
committee to study the matter. The 
1928 
session of the General Assembly of 


committee did so, and at the 


Virginia, a bill to integrate the Bar 
was introduced, which failed to pass. 
At each of the annual meetings of 
the Association in 1932, 1933, 1934 
and 1935, integration of the Bar in 
Virginia was urged. In the 1936 ses- 
sion of the General Assembly, a bill 
to integrate the Bar passed the Sen- 
ate, but failed to pass the House. 
Ihe Virginia State Bar Association, 
in celebrating its golden anniversary 
in 1938, could point with pride to 
its achievement in finally securing 
passage of the act integrating the 
Bar in Virginia. 

The Supreme Court of Appeals 
of Virginia took its duty seriously, 


and Chief Justice Preston W. Camp 
bell appointed Justices Browning, 
Hudgins and Gregory as a commit- 
the Court to 
of forty 
representing each 


tee ol work with a 


committee lawyers, one 
judicial circuit, 
elected by the lawyers of the respec- 
members-at- 
large appointed by the Court. This 
committee first met in Lynchburg 


tive circuits, and six 


and elected as its Chairman Samuel 
H. Williams, of Lynchburg, repre- 
the judicial circuit. 
Under Mr. Williams’ leadership, the 


senting sixth 


committee of forty was organized 
into five different committees, each 
giving consideration to a different 
matter. The committee of forty, at 
its second meeting, which lasted two 
days, heard the reports of the five 
committees, and after full and thor- 
ough discussion, made a report to 
the Supreme Court of Appeals. 
The Court made very few changes 
in the report of the committee, and 
October 21, 1938, adopted and 


promulgated the rules for the inte- 


on 


gration of the Virginia State Bar, 
designating the committee of forty 
as the Council of the Bar, and stag- 
gered their terms so that approxi- 
mately one-third would expire each 


year. There is one member from 
each of the thirty-seven judicial 
circuits and six members-at-large. 


Some years ago, a rule was adopted 
limiting the service of members of 
the Council to two full terms. The 
Council has three standing commit- 
tees: 

1. Legal Ethics. This committee 
renders opinions to lawyers on con- 
templated conduct or to District 
Committees. The committee so far 
has rendered seventy-one opinions. 

2. Unauthorized Practice of Law. 
This committee renders opinions in 
matters of unauthorized practice of 
the law to. District Committees or 
the 


have been rendered. 


Council. Twenty-six opinions 





3. Judicial Ethics. This commit- 
tee renders opinions in matters of 
judicial ethics, and also makes rec- 
ommendations to the Council in ref- 
erence to disciplinary matters affect- 
ing judges. Five opinions have been 
rendered. 

\t a meeting of the Council held 
in Richmond on December 13, 1938, 
Samuel H. Williams, of Lynchburg, 
was elected the first President of the 
Virginia State Bar; John S. Battle, of 
Charlottesville, Vice President; and 
Russell E. Booker, Richmond, 
Secretary- Treasurer. 


of 


Headquarters were set up at 408 
Richmond, in two 
Mrs. A. Mc- 
Farland was employed as stenogra- 
pher. She left in 1942 and returned 


Law Building, 


modest offices. Anna 


in 1954. There still are just two 
employees. The original space with 
an extra office still is used as head- 
quarters. The name of the building 
has been changed to Richmond Fed- 
eral Building. This name badly con- 
fuses the public. People often go to 
the post ofhice looking for the Vir- 
ginia State Bar offices. 

Air conditioning units were in- 
stalled in 1953 and have added much 
the of 
through some very hot summers. 


to comfort the occupants 

The headquarters are convenient 
to most Richmond lawyers and near 
the principal hotels. They are less 
than a half mile from the new Su- 
preme Court Building and the Rich- 
City Hall. Due limited 


space and the small office force, all 


mond to 
mailings are handled by a commer- 
cial firm except bills for annual dues 
and membership cards. Committee 
meetings and conferences usually 
are held in the Supreme Court Li- 
Rooms in a 


Conference or 


hotel. 


brary 
nearby 
Che Virginia State Bar began op- 
erating on January 1, 1939, and at 
the first annual meeting held in 
\ugust of that year, 2,650 lawyers 
were reported to be members of the 
Bar. At the end of the year 1956, 
there were 4,571 members. As a part 
of the rules of the Bar, codes of ju- 
dicial and legal ethics were adopted, 
as well as a definition of the prac- 
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tice of law. 

The Virginia State Bar has Dis- 
trict Committees, one in each Con- 
gressional District. These District 
Committees act as grievance com- 
mittees, and it is their duty to in- 
vestigate complaints of improper 
conduct on the part of lawyers, un- 
authorized practice of law by lay- 
men, and improper conduct of 
judicial officers. There are seven 
members of each District Commit- 
tee, and they are elected annually 
by the Council from throughout the 
Congressional District. No member 
serves more than three years. 

The Virginia State Bar is truly 
representative of the lawyers of Vir- 
ginia, as is attested by the fact that 
during its life of eighteen years, 
more than 1,000 members of the 
Bar have served in its various offices 
and committees. 

In January, 1953, under the lead- 
ership of President B. Drummond 
Ayres, of Accomac, the Virginia Bar 
News was launched as a bi-monthly 
publication. It has developed into a 
monthly newspaper, and is devoted 
to the interests of the Bar. It is under 
the editorship of Hardy C. Dillard, 
Professor of Law at the University 
of Virginia Law School. Mr. Booker 
is the Managing Editor. 

In 1956, the Virginia State Bar as- 
sisted in organizing the Conference 
of Bar Presidents in Virginia, which 
has become a real force in local bar 
organization affairs. It also organ- 
ized four Sections: Taxation, Estates 
and Property, Litigation, and Busi- 
ness Law. These Sections are doing 
fine work and took a prominent part 
in the program of the last annual 
meeting. They again will participate 
in the 1957 annual meeting to be 
held in Roanoke on May 10-11. 

The President of the Virginia 
State Bar is E. Ralph James, of 
Hampton, who has been active in 
the National Conference of Bar Pres- 
idents. 


— © — 


The State Bar of Texas announces 
the appointment of Harvey O. 
Payne, of Austin, as its first Director 
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Russell E. Booker, in the Virginia State Bar Headquarters 





of Public Information. 

Mr. Payne will work closely with 
the Public Information Committee 
and with all news media—press, ra- 
dio and television—and will be re- 
sponsible for news and information 
concerning the activities of the asso- 
ciation. He also will serve as adviser 
to local bar associations in their 
public relations activities. 


——O-—-  -—- 

The deadline for bar association 
entries in the Annual Award of 
Merit Competition of the American 
Bar Association, conducted under 
the supervision of the Section of Bar 
Activities, is May 15, 1957. The com- 
plete rules and procedure to be fol- 
lowed, as prescribed by the Award 
of Merit Committee, follow: 

I. 
CLASSIFICATION 

There will be an Award of Merit in 

each of five classifications. Where 

judges deem it appropriate they may 
at their discretion make Honorable 

Mention of other outstanding entries 

in the same classification. 

Division I-A. State Bar Associations 

with more than 2,000 members. 


Division I-B. State Bar Associations 
with less than 2,000 members. 
Division II-A. City and County Bar 
\ssociations with more than 800 
members. 


Division II-B. City and County Bar 
Associations with between 100 and 
800 members. 


Division II-C. City and County Bar 
Associations with less than 100 mem- 
bers. 
II. 
Wuat To Do 

(A disregard of any one or more of 
these rules will be sufficient ground 
for disqualifying the entry.) 


Select from your program not more 
than three activities that you believe 
to be most outstanding. You may de- 
scribe each of these at whatever 
length you may desire. As to each of 
these activities, the following infor- 
mation must be set forth in num- 
bered sections: 


1. A statement as to whether it is the 
commencement, a continuation, or 
the fruition of a program. 

2. The purpose or objective. 

3. The steps taken in effectuating the 
objective. 

4. A description of the problems en- 
countered; the solutions thereof; the 
pitfalls to be anticipated; and the 
benefits resulting to the association, 
its members, or the public. 


After giving this information, the en 
try should list additional activities, of 
either new or continuing nature, con 
sidered by the entrant to be worthy 
of commendation but not previously 
used as part of the basis for a previ- 
ous entry. The description of each 
activity must be limited to not more 
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than 75 words. 

The final portion of the entry may 
list activities that have been included 
in one or more prior entries, with a 
statement of the year or years of prior 
use, and in not more than 75 words 
to each activity. 


Appropriate supporting exhibits may 
accompany the entry. 


Ill. 
Wuat Counts 

It is not required that the activity has 
been begun or completed during the 
current year, but it must be made 
clear what has been done since Sep- 
tember 1, 1956, toward the achieve- 
ment of the objective. The decision 
of the judges will take into consider- 
atien the value of the objective to the 
public or the bar, the extent to which 
the association itself was engaged in 
the work (as opposed to an accom- 
plishment by a few members), the 
efficiency with which the program 
was promoted, the unique quality of 
the program or the degree of ad- 
vancement of the program over what 
has been done before (either by the 
entrant or by other associations), or 
any other factors that appear to have 
weight. Weight will not be given to 
elaborate covers or bindings, or to 
exhibits of a bulky or expensive na- 
ture that could be reasonably pre- 
sented by description or by photo- 
graph. All parts of the entry will be 
given due weight. 

IV. 

MECHANICS 

You must submit six copies of your 
entry, each appropriately bound. 
Four copies become the property of 
the American Bar Association. Two 
copies will be returned to your asso- 
ciation following the annual meeting. 


1. Complete the two-page Award of 
Merit entry form in sextuplicate and 
submit one with each copy of your 
entry. The necessary six entry forms 
may be obtained by writing the 
Award of Merit Committee at the 
American Bar Center, 1155 East 60th 
Street, Chicago 37, Illinois. 


2. Prepare your report on standard 
814” x 11” pages—double-spaced. It 
may be typewritten, mimeographed, 
printed, or otherwise reproduced. In- 
clude a table of contents. 

3. Exhibits to supplement your entry 
should preferably be not over 814” x 
11” in size. In the entry make refer- 
ence to the page number on which 
the particular exhibit appears. 

4. Place each copy of your entry and 
exhibits in an cover 
marked with: 


appropriate 


(A) The name of your association. 








(B) “ABA 1957 Award of Merit 
Entry.” 
(C) A title that is representative 
of the material included. 
Members of the Award of Merit 
Committee are Archibald M. Mull, 
Jr., of Sacramento, California, chair- 
man; Donald K. Carroll, of Jackson- 
ville, Florida; Charles M. Lyman, of 
New Haven, Connecticut; Grauman 
Marks, of Cincinnati, Ohio; and 
Carl B. Rix, of Milwaukee, Wiscon- 
sin. Russell E. Booker, of Richmond, 
Virginia, is Chairman of the Section 
of Bar Activities. 


Arthur 
LITTLETON 





The Pennsylvania Bar 
tion held its 61st Annual Meeting in 
Pittsburgh on January 29-February 
1. The time of the annual meeting 


Associa- 


recently was changed from summer 
to winter, and this was the first to 
be held in winter. In spite of bad 
weather, attendance was the largest 
in years. 

Vice President Arthur Littleton, 
of Philadelphia, presided in the 
place of President Paul A. Mueller, 
of Lancaster, who died early in No- 
vember. 

New officers are Mr. Littleton, 
President; J. Villard Frampton, of 
Oil City, Vice President: and A. Car- 
son Simpson, of Philadelphia, Sec- 
retary. Fidelity-Philadelphia Trust 
Company, of Philadelphia, was re- 
appointed Treasurer; and Mrs. Bar- 
bara Lutz, of Harrisburg, was re- 
elected Executive Secretary. 

Perhaps the most important mat- 
ter to come before the Association 
during the meeting was the question 
of whether the law of Pennsylvania 
should be changed to abolish the 
defense of contributory negligence 
and to adopt the theory of compar- 
ative negligence. At the summer 
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meeting in Spring Lake in 1956, a 
thorough panel discussion of this 
question had been held following a 
request of the legislature that the 
association advise it as to whether 
the comparative negligence doctrine 
should be adopted. A transcript of 
that discussion had been circulated 
to the membership in advance of 
the annual meeting, and the Com- 
mittee on Civil Law, which had 
sponsored the panel discussion, rec- 
ommended the adoption of the doc- 
trine by a vote of 7 to 6. The gen- 
eral assembly discussed the question 
spiritedly throughout the afternoon 
and then voted against adoption of 
the doctrine of comparative negli- 
gence by a substantial majority. 
This action of the association was 
reported to the state legislature. 
The respective Committees on 
Law, Public Utility 
Law, Decedents’ Estates Law, the 
Joint Medico-Legal Committee, the 
Mineral Law Committee and the 
Committee on the Pennsylvania 
Plan for the Selection of Judges, 
each recommended _ substantial 
changes in the existing Pennsylvania 
statutes. A general and interesting 
discussion of the ever popular sub- 
ject of public relations was held. 


Corporation 


The Annual Award was made to 
a former President of the Associa- 
tion, J. Campbell Brandon, and to 
Carmen V. Marinaro, both of Butler 
County, for their initiative in de- 
vising a system of compulsory arbi- 
tration of small claims which has 
been adopted in many of the coun- 
ties of Pennsylvania. This system has 
been held constitutional by the Su- 
preme Court of Pennsylvania; and 
has resulted in a speedy and fair 
disposition of hundreds of claims 
and consequent relief of court cal- 
endars. The actual presentation of 
the award will be at the summer 
meeting to be held in June. 

Guest speakers during the meet- 
ing included C. Campbell McLau- 
rin, Chief Justice of the Supreme 
Court of Alberta, who spoke on the 
jury system in Canada; Howard 
Pyle, an administrative assistant to 
President Eisenhower; and Thomas 

(Continued on page 384) 
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Services Director Calvin H. Udall, 
of Phoenix, reports that the four 
committees under his direction have 
formulated and are energetically 
working on projects for 1957. 

The Lawyers Reference and <Le- 
gal Aid Committee has David H. 
Gambrell, of Atlanta, as Chairman. 
The broad objective of the year for 
this Committee is to foster the cre- 
ation and advance of legal aid and 
lawyer reference services throughout 
the country, particularly by extend- 
ing co-operation to other agencies 
already occupying this field. 

Programs which are to be em- 
phasized are the integration of law- 
yer reference and legal aid groups; 
the promotion of plans to use law 
students to assist in legal aid work; 
obtaining adequate publicity for le- 
gal aid and lawyer referral services 
in communities where they are 
available; and the promotion or cre- 
ation of public defender programs 
as an adjunct to legal aid, on a paid 
or voluntary basis. 

The Military Services Committee, 
of which James J. 
Washington, D. C., is chairman, is 


Bierbower, of 


endeavoring to maintain liaison 
with appropriate committees of the 
American Bar Association and the 
American Law Student Association, 
and, where indicated, with military 
officials; to assist law students and 
lawyers who are inducted into the 
Armed Services to the end that their 
abilities may be effectively utilized 
in legal work; to follow the imple- 
mentation of the Hoover Commis- 
sion studies and reports on govern- 
ment legal services insofar as this 
involves uniformed and civilian law- 
yers in the Armed Forces; to work 
with the American Bar Association 
Special Committee on Legal Serv- 
ices and Procedure in an effort to 
improve both the pay and morale 
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of lawyers in the Armed Forces; 
and to assist the American Bar As- 
sociation’s Special Committee on 
Military Justice in its continued 
study of the various proposed 
amendments of the Uniform Code 
of Military Justice. 

The Traffic Courts Committee, 
with Robert B. Keating, of Denver, 
as Chairman, is in “high gear” on 
the threshold of undertaking the 
“Visitor-Violator” 
will run during the period of May 


program, which 
13-26, in conjunction with the spe- 
cial Traffic Court Committee of the 
American Bar Association and in co- 
operation with the National Federa- 
tion of Women’s Clubs. Vice chair- 
men have been selected to act as cir- 
cuit co-ordinators, as have co-ordi- 
nators for various states and metro- 
politan areas. Each member has been 
briefed on his duties and furnished 
a copy of the “kit” which has been 
meticulously detailed to insure the 
success of the ‘“‘Visitor-Violator” pro- 
gram. Only a few state and local co- 
ordinators are yet to be named. 
The Program has two primary 
purposes: to improve the adminis- 
tration of justice in traffic courts 
and to promote traffic safety. Co-op- 
eration on the local level, partic- 
ularly from traffic judges, the press, 
radio and TV, 
the program is to be successfully 


must be assured if 


carried out on a nationwide basis 
simultaneously, and the co-ordina- 
tors are busy synchronizing the work. 

The Procedural Reform and Mi- 
nor Courts Committee, under James 
L.. Oakes, of Brattleboro, Vermont, 
plans not only to continue and de- 
velop work already started on the 
restoration of the rule-making pow- 
er in those states that do not al- 
ready have it, but also to work 
toward the adoption of rule-making 


legislation patterned on the Federal 


Rules system or modified variations 
thereof in effect in some of the states 
having full rule-making 
power. State chairmen and vice 
chairmen have been selected on a 


already 


circuit basis, and the Committee 
will work with the Section of Ju- 
dicial Administration of the Amer 
ican Bar Association. 

The principal duties of the state 
chairman will be to report the status 
of rule-making in his state, to re 
port any progress made there, and 
to help co-ordinate the efforts of the 
Committee with those of the Section 
of Judicial Administration. 

It is first necessary to agree on the 
basic problem of whether to work to- 
ward investing the rule-making pow- 
er in the judiciary, with the reserva- 
tion in the legislature to either adopt 
or amend court rules, or to invest 
the rule-making power exclusively in 
the judiciary, to the exclusion of the 
legislature. 

Medico-Legal Committee. Victor 
W. Ewen, of Louisville, Chairman of 
the Medico-Legal Committee, has ap- 
pointed Joseph L. Spray, of Los An- 
geles, Larry Allen Bear, of Boston, 
Coit L. Hughes, of Phoenix, John C. 
Shepherd, of St. Louis, Isaac Mc- 
Dougall, of Pocatello, Idaho, Wil- 
liam A. Yale, of San Diego, Robert S. 
Mucklestone, of Seattle, Samuel A. 
Cann, of Savannah, and George 
Buschmann, of Washington, D. C., as 
Vice Chairmen and Minturn T. 
Wright III, of Philadelphia, and 
James L. Treece, of Denver, as spe- 
cial appointees to carry out the Com- 
mittee’s 1957 program. 

Co-operation with American Med- 
Chairman Ewen 
reports that the Committee will 
continue its work with the American 


ical Association. 


Medical Association, and in partic- 
ular with the Law Department. The 
American Medical Association held 
a Medico-Legal Symposium at Se- 
attle in November, 1956. Other sym- 
posiums have been held in Denver, 
Philadelphia and Atlanta during 
1957. A member or special appointee 
of the Medico-Legal Committee at- 
tended each of these meetings and 
assisted in promoting interest and 
encouraging attendance of lawyers. 
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During 1956, the American Medi 
cal Association, in co-operation with 
the American Bar Association and 
the Junior Bar Conference produced 
a film, “The Medical Witness”, deal- 
ing with the presentation of medical 
evidence before the courts. The film 
was shown at each of the American 
Medical Association symposiums. 
The Committee will have some part 
in the general distribution of the 
film to interested bar association 
groups. At present, distribution is 
being handled by the American 
Medical Association’s Committee on 
Public Relations. 

One of the principal projects for 
the Committee this-year will be con- 
tacting and encouraging local bar 
association groups to adopt some 
form of Medico-Legal Code. The 
Committee will prepare a model 
code for distribution to local bar as 
sociations. It will also prepare and 
distribute a step-by-step outline for 
the preparation and adoption of 
such a code based on the experience 
of the Cincinnati and Louisville Bar 
\ssociations. 

The tremendous interest of prac- 
ticing lawyers in Medico-Legal Sem- 
inars is a clear indication of the need 
for some medical instruction. Such 
seminars are essential for continu- 
ing the legal education of practic- 
ing attorneys; however, the lawyers’ 
lack of medical instruction in the 
law school curriculum directly ac- 
counts for this need. 

One of the principal purposes and 
functions of the Junior Bar Confer- 
ence is its effort toward the better 
preparation of law students for en- 
tering their profession. Accordingly, 
it would appear that the work of the 
Junior Bar should be directed to- 
ward bringing medical instruction 
directly into the law schools rather 
than toward post-legal education. 

Committee Chairman Ewen, to- 
gether with the Medico-Legal Chair- 
man for Kentucky, has commenced 
work on such a project at the Uni- 
versity of Louisville School of Law. 


Based upon this project, the Com- 
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Junior Bar Conference Services Director and committee chairmen and council 


advisers under his direction meet with two guest speakers at the Midyear Meeting 
in Chicago, February 16. Seated, left to right: Frederick G. Fisher, Jr., Boston, 
Massachusetts, Council Adviser to Procedural Reform and Minor Courts Com- 


mittee; James L. Oakes, Brattleboro, Vermont, Chairman, Procedural Reform 
and Minor Courts Committee; Robert L. Meyer, Los Angeles, California, Coun- 
cil Adviser to Lawyer Reference and Legal Aid Committee; Calvin H. Udall, 
Phoenix, Arizona, Services Director, Standing, left to right: David H. Gambrell, 


Atlanta, Georgia, Chairman, Lawyer Reference and Legal Aid Committee; James 
J. Bierbower, Chairman, Military Service Committee, Washington, D. C.; Capt. 
Richard C. Boken, JAG Air Force; Capt. Wilton B. Persons, JAG Army. 





the use of any group interested in 
promoting such instruction in other 
SC hools. 

The Committee is also making a 
survey of law schools to determine 
the number of schools now offering 
such courses. The Chairman is cor- 
responding with the Association of 
American Law Schools and with 
Professor Ben F. Small of Indiana 
University School of Law, who is 
the author of an article which ap- 
peared in the August, 1955, issue 
of the AMERICAN Bar ASSOCIATION 
JOURNAL, dealing with the urgent 
need of such instruction in law 
schools. 

Unauthorized Practice Committee. 
Primary emphasis will be placed 
by the JBC Unauthorized Practice 
Committee for this year, with V. T. 
Reece, Jr. of Denver, as chairman, on 


development of a closer relationship 


mittee will prepare an outline forwith state and local committees. 


Chairman Reece is convinced that 
the real place to attack unauthorized 
practice is at the local level, and that 
this Committee can most efficiently 
function by disseminating informa- 
tion and giving needed assistance to 
groups in this field. 

To this end, one of the 1957 proj- 
ects will be to work with the Ameri- 
can Bar Foundation in compiling a 
comprehensive survey of all un- 
authorized practice statutes, rules, 
agreements, etc. Richard M. White, 
of Miami, has been appointed to act 
as liaison man between this Com- 
mittee and the American Bar Foun- 
dation. 

Other Vice Chairmen of this Com 
mittee are Julius W. McKay, of Co- 
lumbia, South Carolina; George G. 
Lorinczi, of Milwaukee; Richard M. 
White, of Miami; C. Robert Simp- 
son, Jr., of Los Angeles; and John J. 
Snider, of Oklahoma City. 
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Activities of Sections 











SECTION OF LABOR 
RELATIONS LAW 


More than one hundred and fifty 
members of the Section of Labor Re- 
lations Law are actively engaged on 
the eleven committees of the Section 
covering such fields as the N.L.R.A., 
state labor legislation, wage and 
hour legislation, membership, edu- 
cation in labor relations law, im- 
provement of administration of un- 
ion-employer contracts, labor arbi- 
tration, labor law periodicals, the 
lawyer's role in improving the proc- 
esses of collective bargaining, 
N.L.R.B. practice and procedure 
and labor arbitration. Major reports 
from these committees will be fea- 
tured at the annual meeting at the 
Hotel Roosevelt in New York on 
July 12. 

Robert M. Segal, of Boston, Mas- 
sachusetts, and Gerard D. Reilly, of 
Washington, D.C., co-chairmen of 
the London Meeting Committee, an- 
nounce that the two key speakers 
for the July 25 and 26 meetings at 
Whitehall Courts in London have 
been selected. Congressman Ludwig 
Teller of New York, author of the 
three-volume treatise on Labor Dis- 
putes and Collective Bargaining, 
will deliver a major address on “The 
American Law and Labor Rela- 
tions”. Professor Otto Kahn-Freund 
of the Law Department, London 
School of Economics, who has been 
a visiting lecturer at Harvard and 
Yale Law Schools, will make the oth- 
er major address on “Labor-Man- 
agement Relations in the United 
Kingdom”. Panelists from the Amer- 
ican and the British Bars will par- 
ticipate in both sessions of the Labor 
Relations Law Section’s program in 
London. It is estimated that approx- 
imately 10 per cent of the Section’s 
membership have already registered 
for the London meetings. 
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Two special committees of the 
are working on_ reports 
which may lead to recommendations 
for legislative proposals. Under the 
co-chairmanship of Harry Jeffrey, of 
Dayton, and Thurlow Smoot, of 
Cleveland, Ohio, the National Labor 
Relations Act is being studied by a 
twelve-man committee. Under the 
co-chairmanship of George Christen- 
sen, of Chicago, and William Isaac- 
son, of New York, a fifteen-man 
committee is reviewing the entire 
field of labor arbitration. 

Two recordings made by the Sec- 
tion are on sale by the American 
Bar Association. The first is a forty- 
eight minute record of “A Case 
Before the National Labor Relations 
Board”, presented by the San Fran- 
cisco members in 1952; it sells for 
$5.25. The second, selling for $10.50, 
is an eighty-minute record of “Arbi- 
tration 4 la Mode” and is a complete 
labor arbitration proceeding pre- 
sented by Boston members of the 
Section at the 1953 Annual Meeting. 
Both recordings are recommended 
for bar association meetings and law 
school classes. 


Section 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 


At the Denver Regional Meeting 
next month, the Section of Corpo- 
ration, Banking and Business Law 
Section will hold, under the chair- 
manship of its Vice Chairman, Her- 
bert F. Sturdy, of Los Angeles, a 
session dealing with the subject of 
“Securities Offerings for Mineral De- 
velopment”, a topic which should 
be of vital. interest to many attorneys 
in the Rocky Mountain area. Three 
representatives of the Securities and 
Exchange Commission will express 
the views of the Commission and 
three attorneys from the area will 


discuss the views of the local Bar. 
An interesting and rewarding ses 
sion is expected. All interested mem 
bers of the Association are cordially 
invited to attend. A report of the re 
sults of the session will appear in 
the July issue of The Business Law 
yer. 

Since the conduct of business is 
taking on an increasingly interna- 
tional flavor, a trend which is likely 
to continue and grow over the years, 
the Section is considering the forma- 
tion of a Committee on Inter-Ameri- 
ican and International Law. It has 
been suggested that the work and 
objectives of the Section should be 
co-ordinated with those of all organ- 
ized groups of international lawyers 
in matters affecting corporation, 
banking and business law. 

The American Bar Foundation 
library staff has undertaken to pre- 
pare an index for the Section’s quar- 
terly periodical The Business Law- 
yer. Such an index will constitute 
another step taken to make this pub- 
lication more useful to the Section’s 
membership. Authors of articles for 
the periodical will also be encour- 
aged by the fact that their work will 
be brought to the attention of the 
profession as a whole through the 
Index to Legal Periodicals and the 
Legal Periodical Digest. Many re- 
cently received comments on our 
periodical evidence its growing prac- 
tical value to members of the pro- 
fession. A recent typical comment 
read, “My interest grows with each 
issue of The Business Lawyer, and it 
never fails to contain something of 
immediate interest to me.” 

On January 30, 1957, at a meeting 
of the Consular Law Society at the 
Harvard Club in New York, the Sec- 
tion was represented on the program 
by its Chairman and by Joseph C. 
Simpson, of the New York Bar. They 
discussed and conducted a question- 
and-answer period on “Ship Con- 
struction Financing’. This subject 
was of particular interest to the 
members of the Consular Law So- 
ciety since it is an organization com- 


prised of lawyers representing con- 
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suls, embassies and others interested 
in international law. 

The Section’s new Committee on 
Corporate Law Departments, under 
the chairmanship of E. Nobles Lowe, 
of New York, has aroused substantial 
interest and enthusiasm among cor- 
porate lawyers throughout the coun- 
try. The compilation of a directory 
of lawyers employed by corporations 
is planned and a broad study of cor- 
porate law departments is contem- 
plated. A two-day meeting in New 
York City on May 13 and 14, 1957, 
is being jointly arranged with The 
Association of the Bar of the City of 
New York. This meeting will be co- 
ordinated with the Practising Law 
Institute’s session on corporate law 
departments which is scheduled for 
May 6 through May 11. 


INTERNATIONAL 
AND COMPARATIVE 
LAW 


The Section of International and 
Comparative Law announces its final 
program for the London session of 
the Eightieth Annual Meeting of the 
American Bar Association. The Sec- 





(Continued from page 345) 
* . * 

“The profession of theft is more 
than isolated acts of theft frequently 
and skillfully performed. It is a 
group-way of life and a social insti- 
tution. It has techniques, codes, sta- 
tus, traditions, consensus, and or- 
ganization. It has an existence as 
real as that of the English language. 
It can be studied with relatively lit- 
tle attention to any particular thief. 
Ihe profession can be understood 
by a description of the functions 
and relationships involved in this 
way of life. In fact, an understand- 
ing of this culture is a prerequisite 
to the understanding of the behavior 
of a particular professional thief. 
Also, an understanding of this cul- 
ture is prerequisite to the develop- 
ment of adequate policies of control 
of professional theft.” 

In the conclusion, Dr. Sutherland 
states that the book is intended to 


tion will hold a joint meeting with 
the Institute of Advanced Legal 
Studies of the University of London 
at Senate House, Russell Square, on 
Thursday, July 25, at 9:30 a.m. 
The subject of extraterritoriality 
will be the general theme of the 
meeting, with guest speakers on the 
following topics: 

1. Extraterritorial Application of 
Antitrust Laws, Speakers: Professor 
Otto Kahn-Freund, LL.M., Dr. Jur., 
Professor of Law in the University 
of London, and Arthur H. Dean, 
of New York. 

2. Criminal Jurisdiction in the 
NATO Status of Forces Agree- 
ments, Speakers: G. I. A. D. Draper, 
LL.M., Lecturer, Faculty of Laws, 
Kings College, University of Lon- 
don, and formerly Assistant Director 
of Army Legal Staff, War Office; Pro- 
fessor Richard R. Baxter, LL.M., 
Assistant Professor of Law, Harvard 
University Law School, formerly at- 
torney in the office of the Secretary 
of Defense of the United States Gov- 
ernment. 

Following the morning session a 
buffet luncheon will be tendered by 
the University of London to those of 


have five values: ‘First, it should re- 
veal to the person in middle-class 
society the details of a profession 
with which he has had little contact 
and which he has probably not even 
recognized as a profession. Second, 
it should reveal to the student of 
an individual professional thief the 
general setting of that thief. It is 
practically impossible to understand 
an individual professional thief with- 
out this more general knowledge of 
the group to which he _ belongs. 
Third, it should throw some light 
on our general culture and the work- 
ing of our general social institutions. 
By showing how the culture of the 
underworld grows out of and is re- 
lated to the general culture, and 
how the institution of professional 
theft is related to our general 
social institutions, this document 
should be a contribution to our gen- 


eral sociology. Fourth, this docu- 
ment should make it clear that ade- 
quate control of professional crime 


Activities of Sections 





the Section and the Junior Bar Con- 
ference in attendance at the London 
meeting. Because of the invitation 
by the University of London, the 
annual luncheon jointly sponsored 
by the Section and the Junior Bar 
Conference will not be held this year. 

The annual reception jointly 
sponsored by the Section and the 
Inter-American Bar Association will 
be held in London at the Savoy Ho- 
tel at 5:30 P.M. on July 25. 

The Chairman of the Section 
would appreciate hearing from all 
of the members of the Section who 
have made plans to attend the Lon- 
don meeting. This information is 
required so that we may notify our 
hosts of the probable attendance at 
the planned meetings. 

The annual spring meeting of the 
Section will be held in Washington 
at the Mayflower Hotel on May 23. 
The Council will meet in the morn- 
ing and a luncheon meeting will 
precede the Section meeting to be 
held in the afternoon. The spring 
bulletin will carry the name of the 
speaker at the luncheon and all oth- 


er details. 


cannot be attained by proceeding 
against thieves one at a time either 
by punitive or by reformative poli- 
cies. Control calls, in addition, for 
modifications in the general social 
order out of which professional 
theft grows. Fifth, this document 
should be useful for subsequent re- 
search in regard to the professional 
thief.” 

Ihe reader will readily agree that 
The Professional Thief has, in addi- 
tion to these five values, a fascinat- 
ing interest which holds the attention 
as forcefully as the most grip- 
ping who-dun-it. The book is rec- 
ommended not only to the serious 
student of sociology and criminol- 
ogy but to all persons engaged in 
the administration of criminal jus- 
tice—as well as to the avid reader of 
mystery thrillers. 

O. W. WILSON 
School of Criminology 
University of California 
Berkeley, California 
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H OUSING LAW. “Housing 
Codes in Urban Renewal”, by Jo- 
seph Guandolo, Assistant General 
Counsel of Housing and Home Fi- 
nance Agency. Originally a speech 
before the American Bar  Associa- 
tion in Dallas, August, 1956, this 
article has been revised and supple- 
mented to make a comprehensive 
review of the history of housing leg- 
islation, and constitutional prob- 
lems involved in a sound program 
of urban renewal, and suggests sev- 
eral means for achieving higher 
housing standards on an area basis. 
A valuable appendix is included, 
giving a list by states of urban re- 
newal and redevelopment statutes 
and cases construing them, and a 
list of housing statutes by state. This 
article should be read by those con- 
cerned with urban renewal or re 
development programs. The George 
Washington Law Review, Vol. 25, 
No. 1, October, 1956. Address: The 
George Washington University Law 
Review, Washington 6, D.C. Single 
copy price: $1.00. 


Lawyers: SOCIAL SECURITY 
BENEFITS: The Detroit Bar Asso- 
ciation does the profession a great 
service in the October, 1956, issue of 
The Detroit in which it 
publishes the most readable article 
I have read on “How Lawyers Are 
Affected by Changes in the Social 
Security Law”. Benjamin D. Waech- 
ter, Manager of the Detroit Down- 
town Office of the Social Security 
Administration, ) 


Lawyer 


the article 


with a 


writes 


and illustrates it schedule 
that tells you that lawyers are eligi- 


ble to receive monthly income bene- 
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fits at age 65 providing they are in 


the social security system as few as 


22 quarters (4 quarters 1 year) 
since 1936 and death benefits with 
as few as 6 quarters. In figuring 


Mr 


any quarters earned while a lawyer 


quarters, Waechter warns that 
was employed since 1936 count. He 
also warns that lawyers on active 
military duty from 1940-1956 were 
credited with social security cover- 
age so that those quarters can be 
In the 
tells what papers the self-employed 


counted. addition, author 
lawyer must file and he explains the 
new disability feature of the Social 
Security law that allows lawyers be 
low 50 to obtain a waiver of pay- 
ments and lawyers over 50 monthly 
income when disabled. More impor- 
tant to lawyers, he tells you that 
once you reach 72 you can have any 
amount of earned income without 
affecting your monthly Social Secu- 
rity check. Since Mr. Waechter esti 
mates that 83 per cent of all lawyers 
are self-employed, his article is of 
great benefit for its clear presenta- 
what I 
know) agree is the most 
complicated statute known to man. 


tion of (and every other 


lawyer | 


It is so bad I have often thought it 

been clearer if written 
Detroit 

Vol. 24, No. 10, single copy 35 cents; 


would have 


in Arabic. (The Lawyer, 
write Roy C. Hayes, 2055 Penobscot 
Building, Detroit 26, Michigan. 


Apiratty: Perhaps maritime 
lien priorities present as complex 
a problem in legal technicality as 
It is refresh- 
ing, therefore, to discover a treat 


the law has to offer 


ment of this subject matter which 
discards any intent to provide a con- 


of rules and 


sistent 


pattern cuts 
through the maze of conflicting de 
cisions to the underlying policies 
the courts have served. In a very ap 
propriately entitled article, “Mari 
time Lien Priorities—Cross-currents 
of Theory”, published in the Mich 
Review (Vol. 54, No. 6 


April, 1956), Roger C. Connor con 


gan Law 
tributes such an analysis to the ad 


miralty lawyer. Fundamentally, the 


problem dealt with in this article is 
the distribution of the proceeds 
from the sale of a ship where the 
amount to be distributed is insufh 
cient to satisfy all the claimants. Le 
gal dogma in this area has devel 
oped along two different lines, 
namely, on the basis of time prior- 
to 


the common law approach, latest in 


ity (in maritime law, contrary 
time is first in right) and class pri- 
ority. Such a double standard pro- 
duces a welter of conflicts, and is 
conflicts within 
The 
concerns himself with the problems 
at 
presents an understandable picture 
of the 


have developed. After an extended 


further vexed by 


each of the theories. author 


both levels of conflict and thus 
interlacing problems that 


discussion of the priority problems 


inherent in each of the different 
time periods and classes of claims 
that the courts have developed, the 
author concludes with an analysis 
of the question of whether time 
rank 


rank time. Contrary to the weight of 


should class or class should 
authority, Mr. Connor argues that 
time over class is the more defensi 
ble position. It is clear, however, as 
a result of the author’s discussion 
that logical symmetry is no answet 
here. Rather, there are fundamental 
policies that a system of priorities 
should not ignore, not the least ol 
which is to prefer the claimant who 
diligently enforces his lien. At the 
same time all the claimants should 
be permitted a reasonable period of 
The 


a further policy, that of protecting 


enforcement. author discusses 


the claimant who bestows the last 


benefit on the vessel, and concludes 
that fundamentally the rule to fol- 


low is one of reason and fairness 
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Phe waiver of priority rule is point- 


ed to as a specific instance where 
the courts retreat from a strict ap- 
plication of time and class rules to 
arrive at more equitable results. By 
keeping these policy considerations 
back- 


specific 


constantly moving in the 


ground, while analysing 
rules, the author has developed a 
meaningful approach to what is un- 
doubtedly one of the most intricate 
concepts in legal theory. The ad- 
miralty lawyer can hardly afford to 
overlook this article. (Reprints may 
be obtained by writing The Michi- 
gan Law Review, Hutchins Hall, 
Ann Arbor, Michigan. Price: fifty 


cents per reprint) 


C onst! PUTIONAL LAW: 
Chief Judge John J. Parker of the 
Fourth Circuit, under the auspices 
of the 
tion, made a speech at Northwest- 


Julius Rosenwald Founda- 


ern University School of Law on 
May 7, 1956. Every lawyer in Amer- 
ica should read it as printed in 
Northwestern's September-October, 
1956, Law Review (Vol. 51, No. 4, 
pages 407-423; single issue price, 
$1.50; address, Chicago 11, Illinois) . 
In the evening of his days, the op- 
position of this great Judge to Erie v. 
Tompkins has mellowed a bit, but he 
points out that from 1789 down to 
1875 our federal courts had only the 
diversity jurisdiction that some im- 
practical and short-sighted folk to 
day deplore. Judge Parker defends 
diversity jurisdiction as needed to- 
day as much as yesterday. But he is 
it his best in pointing out how fed- 
ral common law controls the inde- 
pendent agencies that today regu- 
late American business. In this con 
rection he praises the Administra- 
ive Procedure Act to the passage of 
vhich our Association contributed 
o much. He defends the interpre- 
ations of the Constitution under 
vhich intrastate commerce can be 
egulated by the nation, as needed 
conditions. His 


to meet changed 


praise for the Federal Rules of Civil 


ind Criminal Procedure is high but 
speaking of the Administrative Ol- 


fice Act of 1939, he says: “I do not 
hesitate to pronounce [it] the most 
important piece of legislation af- 
fecting the judiciary since the Judi- 
ciary Act of 1789” (page 418). 

Judge Parker 
backs 100 per cent the proposal that 
the Chief 
Court 


Very interestingly 


Justice of the Supreme 
annually address the Con- 
gress. Listen: 

The Chief Justice is the logical 
spokesman for the judiciary; and only 
an address by him to Congress in 
joint session would present the rec- 
ommendations as they should be pre 
sented. Creation of additional judge 
ships where needed, air conditioning 
of court rooms, relief from the abuse 
of federal habeas corpus, limited right 
of appeals from interlocutory orders, 
adequate support for probation and 
parole—these are but illustrations of 
matter as to which the Chief Justice, 
speaking for the judiciary, could 
properly advise Congress of what is 
needed for the efficient functioning 
of the courts. 


\s for judicial selection he backs 
the Missouri or American Bar Asso- 
ciation plan for the states and urges 
promotion of federal judges within 
the federal system to vacancies as 
necessary to draw the ablest men to 
the Bench. 

In closing, Judge Parker quotes 
what John Marshall told the Vir 
ginia Constitutional Convention in 
1828 as to the need of an independ 


ent judiciary and says: 


More important even than the 
maintenance of power is the duty of 
maintaining the independence of the 
federal judiciary. This is not a mat 
ter of philosophical theory; for time 
and again within my lifetime I have 
heard made which, if 
adopted, would have meant the end 
of judicial independence and the end 
of government by law. Less than 
twenty years ago, the so-called court 
packing bill, in which the executive 
branch of the government struck at 


proposals 


the independence of the courts, came 
so near passing that it gives cold 
chills even now to every real lawyer 
when he thinks of it. It was defeated 
only by Herculean efforts on the part 
of the American Bar Association and 
great lawyers in the House and Sen 
ate. The power of the federal judi 
ciary is so vast—the decision of liti- 
gation involving millions upon mil- 
lions of property, the passing upon 
the validity of legislation in which 


Law Magazines 


pressure groups have a vital interest, 
the staying of the hand of powerful 
executive officers or quasi-sovereign 
states—that it is a matter of the first 
importance, not only that the judges 
be honest and upright, but that in the 
discharge of their duties they be free 
of pressure of any sort, and that the 
understand that their judg- 
ments are as nearly the product of 


people 


law and reason as it is possible to 
attain. 
[his is a great speech by one of 


\merica’s greatest jurists. It bristles 


with ideas. Would that we could 
grow voung as he. 

Feperat TORT CLAIMS 
ACT: Professor Cornelius J. Peck, 


of the University of Washington 
Law School at Seattle, writes in his 
school’s autumn, 1956, issue “A Pro- 
the Discre- 


tionary Function Exception” in the 


posed Construction of 
Federal Torts Claims Act. His dis- 
cussion is directed to the reversal 
of the Texas City explosion case, 
Dalehite v. United States, 346 US. 
15 (1953), by the more recent de- 
cisions in the Coast Guard collision 
case, Indian Towing Company v. 
United States, 350 U.S. 61 (1955) 
and the crash at Washington Na- 
tional Airport between an Eastern 
Air Lines plane and a P-38 piloted 
by a Bolivian military man, Eastern 
fir Lines v. Union Trust, 221 F. 
2d 6 (D.C. Cir. 1955) affirmed, 350 
U.S. 907. In the September issue 
(42 A.B.A.]. 
865) to the piece by Robert Gerwig 
i Tennessee Law Review 301 
entitled “A Decade of Litigation un- 
der the Federal Tort Claims Act”. 
[his article by Professor Peck is a 


attention was called 


in 24 


valuable supplement to Gerwig’s 
and is directed to an analytical anal- 
ysis of the meaning of the discre- 
tion clause. Lawyers having to brief 
Federal Tort Claims cases will want 
this fine study. Professor Peck has 
done the profession a great service. 
(31 Washington Law Review No. 
3, autumn, 1956, pages 207-242; ad- 
dress, Washington Law Review Asso- 
ciation, 205 Condon Hall, Univer- 
sity of Washington, Seattle 5, Wash- 


ington and send fifty cents) . 
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House of Delegates Proceedinys 


(Continued from page 335) 
rule of court. 

Mr. Cragun replied that the prob- 
lem was being handled to some ex- 
tent by rules of court, but there was 
much disagreement among the cir- 
cuits. The next resolution he wanted 
to offer to the House, he said, was 
an example. 

He then offered the following: 


Be Ir Resotvep, That the Ameri- 
can Bar Association recommend to the 
Judicial Conference that the several 
United States Courts of Appeals be 
urged to adopt a uniform rule relat- 
ing to the review of orders of admin- 
istrative agencies whereby the court, 
in any review or enforcement proceed- 
ing of orders made by administrative 
agencies, may, in its discretion, direct 
the attorneys for the parties to appear 
before the court or a judge thereof 
for a prehearing conference to con- 
sider the simplification of the issues 
and such other matters as may aid in 
the disposition of the proceeding by 
the court. The court or judge shall 
make an order which recites the ac- 
tion taken at the conference and 
agreements, if any, made by the par- 
ties as to any of the matters consid- 
ered; and in the absence of such 
agreements, the court, may in its dis- 
cretion make an order simplifying the 
issues or, in furtherance of conven- 
ience or to avoid prejudice, it may 
order a separate, preliminary hearing 
of any issue or issues, including any 
issue or issues of law which can be 
segregated from issues of fact. Such 
order or orders, when entered, shall 
control the subsequent course of the 
proceeding, unless modified to prevent 
manifest injustice. 


W. Cameron Burton, of Washing- 
ton, D. C., asked whether adoption 
of the Section’s resolutions would 
mean that legislation on the subject 
would come before the House at a 
later date. 

Chairman Rhyne replied, “The 
ruling is that this House can ap- 
prove principles that are later to be 
embodied in legislation.” 

The House voted to adopt the 
resolution and then recessed. 


Second Session 


The House reconvened at 2:00 
P.M., with Chairman Rhyne presid- 
ing. 


a 
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Committee on 
American Citizenship 


The first business was the report 
of the Committee on American Citi- 
zenship, delivered by Judge Robert 
V. Bolger, of Philadelphia, Penn- 
sylvania. Judge Bolger offered the 
following resolution: 


Wuereas, Naturalization Court Pro- 
ceedings are a potent force in citizen- 
ship education; 

The House of Delegates of the 
American Bar Association recom- 
mends to the Arrangements Commit- 
tees of all national conventions of the 
Association that every effort be made 
to procure the holding of a Naturali- 
zation Court Proceeding in the city 
where the convention is held contem- 
poraneously with the annual conven- 
tions of the Association [as part of 
the official agenda thereof] and that 
the Standing Committee on American 
Citizenship of this Association co- 
operate with the Arrangements Com- 
mittees in those endeavors, such Pro- 
ceedings to be initiated at the annual 
convention held in 1958. 


Judge Bolger said that a natural- 
ization proceeding is a potent force 
in citizenship education. “. . . when 
the alien changes into the citizen, 
there is a tremendous effect upon 
not only the citizen himself, but 
upon the spectators at the proceed- 
ings. They immeasurably, I am sure, 
imbibe a sense of rededication to 
their responsibilities as American 
citizens, and therefore the more 
widespread the use of this vehicle is, 
we think the greater the climate that 
will be created for good citizenship 
in America”. Making a naturaliza- 
tion proceeding a part of the pro- 
gram of the Annual Meeting will 
create interest and give a greater au- 
thority for the proceeding, Judge 
Bolger said. He emphasized the fact 
that the resolution was merely a rec- 
ommendation, not intended to be a 
mandate to local arrangements com- 
mittees. The approval of a local 
judge would, of course, be necessary, 
he said. 

Speaking for the Board of Gover- 
nors, Secretary Stecher moved that 
the words “as part of the official 
agenda thereof” (printed above in 
brackets) be stricken. Naturaliza- 
tion proceedings are solely within 


the jurisdiction of the courts, Mr. 
Stecher said, and the Board was 
afraid that some district judges 
might feel that their proceedings 
should not be part of the Associa 
tion’s program. 

Judge Bolger replied that the 
Committee would have no objection 
to the deletion of the phrase if the 
Board's reasoning was that it was re- 
dundant, but if the deletion was for 
the purpose of limiting the holding 
of the proceedings to the status of a 
committee activity, he could not ac- 
cept the amendment. 

Mr. Stecher said that the Board 
saw no objection to holding the pro- 
ceedings in connection with the An- 
nual Meeting, but it was trying to 
facilitate the efforts of the Commit- 
tee to arrange the program in 
connection with the Annual Meet- 
ing. 

The House then voted to adopt 
the substitute resolution as recom- 
mended by the Board of Governors. 

Judge Bolger then offered the fol- 
lowing resolution: 


Wuereas, the Citizenship Commit- 
tee of the Bar Association of the State 
of Florida has prepared for presenta- 
tion in collaboration with the State 
Board of Education to the students of 
the public high schools of the state an 
address, entitled “The Meaning of 
Communism”, which is reprinted in 
the current issue of the Citizenship 
Bulletin, published and distributed by 
the Standing Committee on American 
Citizenship of this Association; 

The House of Delegates of the 
American Bar Association recom- 
mends that this address and its meth- 
od of presentation be employed by 
all bar association citizenship com- 
mittees in collaboration with the ap- 
propriate educational authorities of 
their respective localities in all high 
schools, academies and _ universities 
throughout the country. 


Judge Bolger admitted that the 
resolution dealt with a delicate and 
difficult subject. He recalled that his 
Committee had presented a resolu- 
tion at the 1954 Annual Meeting in 
Chicago advocating the teaching of 
the theory and practice of govern- 
ment in American schools in con- 
trast to the theory of totalitarian 
states. That resolution was tabled. 
Judge Bolger said that his Commit- 
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tee had at first intended to revive 
that proposal, but when the Florida 
Bar plan was discovered, it felt that 
this was an answer to the objections 
that were raised to the 1954 propos- 
al. He emphasized the fact that the 
resolution was in no way a reflection 
upon teachers. The trouble is that 
many teachers refrain from even 
mentioning the subject of Commu- 
nism for fear of being misunder- 


stood, and as a result in many 
schools Communism is not discussed 
at all, he said. 

Augustus T. Seymour, of Albu- 
querque, New Mexico, argued that 
the resolution was not in the field 
with which the American Bar Asso- 
ciation should be concerned. ““We 
should not spread our energies be 
yond the scope in which we can act 
with some authority” he declared. 

The House voted to adopt the 


Committee’s resolution. 


Section of 
Administrative Law 


Mr. Cragun, again speaking for 
the Section of Administrative Law, 
said that he had answered so many 
questions during the recess, that he 
thought a further statement was in 
order of the Section’s attitude to- 
wards its authority under the resolu- 
tions passed at the first session. “You 
have given us the authority only in 
specific, detailed, limited fields” he 
said, “and as a matter of principle 
only. If we have to get down to spe- 
cific legislation, we will bring that 
back here and ask you to endorse it 
specifically.” 


Committee on 
Customs Law 


The report of the Committee on 
Customs Law was presented by the 
Chairman, J]. Bradley Colburn, of 
New York, New York. Mr. Colburn 
said that he had four resolutions to 
offer to the House, all dealing with 
amendments of the Antidumping 
Act. He explained that that statute 
imposes additional duties on goods 
the United States 


imported into 


when they are sold at less than so- 
called fair value, fair value being 
the price at which they are sold 





abroad or, if not sold abroad, the 
cost of production. 

Ihe resolutions proposed by the 
which 


Committee, all of were 


adopted without debate, were as fol- 


lows: 


The Committee requests authority 
to propose and support the following 
recommended amendments to the An 
tidumping Act of 1921, as amended, 
(19 U.S.C.A. Section 160 et seq.) by 
brief and by personal appearance in 
the name of the American Bar Asso 
ciation before the Committee on 
Ways and Means, House of Repre- 
sentatives and Committee on Finance, 
United States Senate, in connection 
with any legislation which may be 
considered by the 85th Congress to 
amend said statute: 


1—Amend Title 19, U.S.C.A., Sec 
tion 160(a) by adding at the end 
thereof the following: 

“Provided, that in the course of 
any investigation or inquiry by the 
Secretary of the Treasury or the Tar- 
iff Commission hereunder, and prior 
to any determination by either, pub- 
lic hearings shall be held preceded by 
adequate public notice, at which all 
parties interested shall be given rea- 
sonable opportunity to be present, to 
produce evidence and be heard.” 


2—That Title 19, U.S.C.A., Section 
160(a) as amended, be _ further 
amended by adding at the end there- 
of the following: 

“The testimony in every investiga- 
tion conducted hereunder by the Tar- 
iff Commission shall be reduced to 
writing and a transcript thereof with 
the findings and recommendation of 
the Commission shall be the official 
record of the proceedings and findings 
in the case. Said findings and recom 
mendation of the Commission shall 
include a full statement of the basis 
thereof and reasons therefor, and 
shall immediately be made public.” 


3—That Title 19, U.S.C.A., Section 
160 (b) be amended by adding at the 
end thereof the following: 

“Provided, that adequate public no 
tice shall be given for authorization 
to withhold reports 
hereunder, including in such notice 
the specific date on which a question 
of dumping has been raised by or 
presented to the Secretary.” 


appraisement 


4—That Title 19, U.S.C.A., Section 
169, as amended, be further amended 
by inserting after the words “sections 
160 to 171 of this title’, the follow- 
ing: 

“the determination by the United 
States Tariff Commission whether an 


House of Delegates Proceedings 


industry in the United States is being 
or is likely to be injured, or is pre- 
vented from being established by rea- 
son of importation of any merchan- 
dise into the United States.” 

So as to make the Section read as 
follows: 


“For the purposes of sections 160 
to 171 of this title, the determination 
by the United States Tariff Commis- 
sion whether an industry in the 
United States is being or is likely to 
be injured, or is prevented from be- 
ing established by reason of importa- 
tion of any merchandise into the 
United States, the determination of 
the appraiser or person acting as ap- 
praiser as to the foreign market value 
or the cost of production, as the case 
may be, the purchase price, and the 
exporter’s sales price, and the action 
of the collector in assessing special 
dumping duty, shall have the same 
force and effect and be subject to the 
same right of appeal and protest, un- 
der the same conditions and subject 
to the same limitations; and the gen- 
eral appraisers, the United States 
Customs Court, and the Court of Cus- 
toms and Patent Appeals shall have 
jurisdiction, powers, and 
duties in connection with such ap- 
peals and protests as in the case of 
appeals and protests relating to cus 
toms duties under existing law.” 


the same 


Section of 
Labor Relations Law 


Theodore R. Iserman, of New 
York, New York, the Delegate of the 
of Labor Relations Law, 
had two proposals requiring action 
by the House. The first was this: 


Section 


Reso.vep, That the House of Dele- 
gates of the American Bar Association 
authorize the Council of the Labor 
Relations Law Section to appoint a 
standing committee to confer with 
the proper authorities with a view to 
securing adoption of the procedural 
changes in NLRB practice and pro- 
cedure heretofore recommended by 
resolutions adopted by the House of 
Delegates, and to report thereon, and 

Be Ir Furtuer Resorvep, That the 
aforesaid committee meet and infor- 
mally discuss with the National Labor 
Relations Board questions relating to 
NLRB practice and procedure and to 
report thereon, provided that no ac- 
tion of the committee shall be con- 
sidered as action of the American 
Bar Association unless and until it 
has been approved or authorized by 
the House of Delegates and provided 
further that the committee shall at 
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House of Delegates Proceedings 


all times clearly indicate that any rec- 
ommendation or proposal made by it 
does not represent the view or action 
of the Association unless the House of 
Delegates shall have approved the 
same, 

Mr. Iserman said that the House 
has from time to time approved var- 
ious recommendations of the Section 
having to do with the N.L.R.B. The 
Section felt that a standing commit- 
tee might be more effective in _per- 
suading the N.L.R.B. to adopt some 
of the recommendations than the 
officers of the Section, since the com- 
mittee members would be people 
close to Washington and the office of 
the N.L.R.B. 

Ashley Sellers, of Washington, 
D. C., said that he was a little 
troubled by the language of the res- 
olution. Did it mean that the pro- 
posed committee would be able to go 
to Congress on legislation with 
which the Committee on Legal Serv- 
ices and Procedure is concerned? 

Mr. Iserman replied that the com- 
mittee could, but only “insofar as 
the House of Delegates has already 
approved the recommendation of 
our Committee”’. 

The House then voted to adopt 
the resolution. 

Mr. Iserman’s second proposal 
was approval by the House of a 
change in the Section’s by-laws. The 
proposal was as follows: 


Resoivep, That the Section of La 
bor Relations Law be authorized to 
provide that the last retiring chair- 
man of the Section shail become an 
ex-officio member of its Council, with 
out the right to vote. 


This change had been approved 
by the Board of Governors without 
the final phrase “without the right 
to vote” before it. Mr. Iserman said 
that the phrase was necessary be- 
cause of the peculiar structure of 
the Labor Section Council, which is 
evenly split between union lawyers 
and management lawyers, with the 
chairmanship 
the two factions each year. 

Osmer C. Fitts, of Brattleboro, 
Vermont, moved to postpone action 


alternating between 


on the matter until the following 
dav. 


James D. Fellers, of Oklahoma 
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City, Oklahoma, Chairman of the 


House’s special committee which 
acts upon reports of the Section of 
Labor Law submitted too late to be 
considered by the Board of Gover- 
nors, was opposed to Mr. Fitts’ mo- 
tion. While it is desirable to have 
the structure of all Sections as much 
like one another as possible, he said, 
his committee favored the Section’s 
proposal because of the Section’s pe- 
culiar “balance of power’’ situation. 

The House defeated Mr. Fitts’ 
motion to defer action and then 
voted to approve the amendment of 


the Section’s by-laws. 


Section of 
Insurance Law 


On motion of George E. Beech 
wood, of Philadelphia, Pennsylva- 
nia, the Delegate of the Section of 
House then 


Insurance Law, the 


voted to approve the following 
amendment of the by-laws of that 


Section: 


Section 7. The Council shall have 
complete authority to act on behalf of 
and to bind the section on any and 
all matters arising between annual 
meetings ~of the section. 


Committee on 
Federal Judiciary 


Committee on 
Judicial Selection 


Ben R. Miller, of Baton Rouge, 
Louisiana, gave a combined report 
for the Committee on Federal Judi 
ciary and the Committee on Judicial 
Selection, Tenure and Compensa- 
tion. 

He offered the following resolu- 
tion, drafted by the Committee on 
Federal Judiciary and approved by 
the Committee on Judicial Selec- 
tion: 


Resotvep: That the House of Dele- 
gates of the American Bar Association 
endorses the principles contained in 
H.R. 38138, H.R. 3814, H.R. 3818, 
H.R. 3369, and H.R. 110, and urges 
their prompt enactment by the Con- 
gress and approval by the President 
of the United States. 

RESOLVED FurTHER, That the re 
spective Chairmen of the Standing 
Committee on Federal Judiciary and 
the Standing Committee on Judicial 


Selection, Tenure and Compensation 
are authorized and directed to appear 
before the respective Committees on 
Judiciary of the United States Senate 
and the House of Representatives, or 
any Subcommittees thereof, in sup- 
port of the foregoing Bills; 
RESOLVED FURTHER, That copies of 
this Resolution shall be sent to the 
President of the United States, the 
Vice President of the United States, 
the Speaker of the House of Repre- 
sentatives, and the respective Chair- 
men and members of the Senate and 
the House Committees on Judiciary. 


rhis resolution endorsed five bills 
pending in the 85th Congress. Mr. 
Miller summarized each of them 
briefly: 

H.R. 3813—This is the so-called 
Omnibus Judge Bill, which would 
create fifty new judgeships in var- 
ious federal courts throughout the 
country and would make permanent 
four temporary judgeships. 

H.R. 3814—This bill would pro 
vide that a Chief Judge of a District 
or Circuit Court shall cease to be 
Chief Judge at the age of 70, the 
next senior judge automatically be- 
coming Chief Judge. 

H.R. 3818—-This_ bill would 
change the designation of retired 
judges to “senior judges” and would 
provide that the Chief Justice could 
assign senior judges, with their con- 
sent, to perform certain services. 

H.R. 3369—This bill would raise 
the present per allowance 
from $15 to $25 for judges assigned 
to duties outside their district. 

H.R. 110—The “Disabled Judges 
Bill”. It provides that, upon certifi- 
cation of physical or mental disabil- 


diem 


itv of a judge by a majority of the 
members of the Judicial Council of 
his Circuit, the President may ap- 
point an additional judge to that 
court to perform the duties of the 
disabled judge. Such an appoint- 
ment would be subject to confirma- 
tion by the Senate, but the addi- 
tional judgeship created would be 
temporary and upon the death or 
retirement of the disabled judge, 
there would be no vacancy. 

Chief Judge John Biggs, Jr., of the 
United States Court of Appeals for 
the Third Circuit, was given unani- 
mous consent to address the House, 
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Hie urged the members of the House 
to approve the Committees’ resolu- 
tion. 

The House voted to adopt the 


resolution. 


Committee on 
Legal Assistance for 
Servicemen 


Milton J. Biake, of Denver, Colo- 
rado, Chairman of the Committee 
on Legal Assistance for Servicemen, 
then reported for that Committee. 
He said that the pocket part supple- 
ment for the Compendium of Laws 
will soon be in the hands of the pub 
lishers and will be distributed with- 
out delay. By way of showing the 
volume of work handled by the 
Armed Services, Mr. Blake reported 
that in the last six months of 1956, 
the Army legal assistance program 
handled nearly 180,000 cases. The 
Judge Advocates General are very 
much interested in improving rela- 
tions between lawyers in uniform 
and civilian lawyers, and each of 
them is instructing his officers to 
make contact with state and local 
bar associations to develop liaison 
and understanding, he said. Mr. 
Blake urged the members of the 
House to take steps to invite mili- 
tary lawyers in their areas to bar 
meetings and otherwise develop 
friendships with them. 


Committee on 
Regional Meetings 


John D. Randall, of Cedar Rap- 
ids, lowa, Chairman of the Commit- 
tee on Regional Meetings, delivered 
a progress report. He said that plans 
were being considered for meetings 
in 1958, but are not yet final, and 
that there will be a Regional Meet- 
ing in Pittsburgh in March, 1959, 
and another in Memphis in No- 
vember, 1959. 

The next Regional Meeting, to be 
held in Denver, May 8 to May Il, 
is expected to one of the best in the 
Association’s history, Mr. Randall 
declared. It will be held in conjunc- 
tion with the Judicial Conference of 


the Tenth Circuit. 
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Section of 
Antitrust Law 


The report of the Section of Anti- 
trust Law was delivered by W. Glen 
Harlan, of Atlanta, Georgia, the Sec- 
tion Delegate. 

Mr. Harlan proposed the follow- 
ing: 


Reso.vep, That the American Bar 
\ssociation disapproves and opposes 
all proposals for limiting or eliminat- 
ing the “good faith meeting of com- 
petition” defense from Section 2 (b) 
of the Robinson-Patman Act amend- 
ment to the Clayton Act; and 

Be It FuRTHER RESOLVED, That the 
ofhcers and Council of the Section of 
Antitrust Law be directed to urge 
such opposition and _ disapproval 
upon the proper committees of Con 
gress in connection with any proposed 
legislation having such limitation or 
elimination as its purpose. 


Mr. Harlan explained that the 
Robinson-Patman Act, passed in 
1936, prohibits certain price discrim- 
ination between different purchas- 
ers. However, Section 2(b) of the 
act provides that a seller can rebut 
a prima facie case of discrimination 
by showing that his lower price was 
given in good faith to meet the 
equally low price of a competitor. 
In 1951, the Supreme Court held 
that such a showing of good faith 
meeting of competition was an ab- 
solute defense to a charge of price 
discrimination, despite the effect 
upon competition. The Section’s res- 
olution is aimed at retaining this 
provision. Legislation is pending 
in Congress to eliminate the defense 
of good-faith meeting of competi- 
tion, wherever “the effect of the dis- 
crimination may be substantially to 
lessen competition or tend to create 
a monopoly in any line of com- 
merce’. This would in effect, said 
Mr. Harlan, eliminate the defense 
because no one needs the defense of 
meeting competition in good faith 
unless he is charged with injuring 
competition. He said it was very 
much like the nursery rhyme: 

Mother, may I go out to swim? 

Yes, My darling daughter. 

Hang your clothes on a hickory limb, 

But don’t go near the water. 


The House voted to adopt the 


resolution. 

Che other proposal of the Section 
of Antitrust Law was a change in 
the Section’s by-laws to permit the 
Vice Chairman to succeed automat- 
ically to the Chairmanship. The 
House voted to approve the change 
without debate. 


Section of 
Criminal Law 


The next business was the report 
of the Section of Criminal Law, 
presented by Walter P. Armstrong, 
Jr., of Memphis, Tennessee, the Sec- 
tion Chairman. Mr. Armstrong pro- 
posed the following resolution: 


Reso.vep, That the American Bar 
\ssociation requests the National 
Conference of Commissioners on Uni- 
form State Laws to draft a Uniform 
or Model Public Defenders Act. 

FuRTHER ResoLvep, That the Sec- 
tion of Criminal Law be and it here- 
by is authorized to co-operate with 
that organization in the preparation 
and drafting of such an Act. 

FURTHER ResoLvep, That a copy of 
this resolution be transmitted to the 
National Conference of Commission- 
ers on Uniform State Laws. 


Frank W. Grinnell, of Boston, 
Massachusetts, moved that the words 
“Uniform or” be deleted from the 
resolution. This was not the proper 
subject for a uniform act, he urged, 
while a model act might be very 
helpful. 

Martin J. Dinkelspiel, of San Fran- 
cisco, California, said that it should 
be left up to the Commissioners 
whether the act should be a model 
act or a uniform act. 

A motion was made to table the 
amendment, which carried, and the 
House then voted to adopt the reso- 
lution as originally offered by the 
Section. 


Section of 
Mineral Law 

rhe report of the Section of Min- 
eral Law was presented by Harry D. 
Page, of Tulsa, Oklahoma, the Sec- 
tion Delegate. The only action re- 
quired of the House was approval 
of an amendment to the Section’s 
by-laws changing the name of the 
Section to “Section of Mineral and 


April, 1957+ Vol. 43 369 
























































House of Delegates Proceedings 


Natural Resources Law’. 


The purpose of the change, which 
the House approved without de- 
bate, was to reflect the broad scope 
of the Section’s activities. 


Section of 
Taxation 

The Section of Taxation reported 
through its Chairman, David W. 
Richmond, of Washington, D. C. On 
Mr. Richmond’s motion, the House 
approved two changes in the Sec- 
tion’s by-laws, one to permit mem- 
bers joining the Section in the last 
half of the fiscal year to pay only 
one half the annual Section dues 
for that year, the other making the 
Section Delegate ex officio a mem- 
ber of the Council of the Section. 


Section of 
Judicial Administration 


The report of the Section of Judi- 
cial Administration, delivered by 
Judge Douglas L. Edmonds, of Los 
Angeles, California, the Section Dele- 
gate, asked for the House to approve 
changes in the Section’s by-laws to 
create the office of Fourth Vice 
Chairman of the Section. The House 
voted its approval without debate. 


Committee on 
Commerce 

The report of the Committee on 
Commerce was given by Benjamin 
Wham, of Chicago, Illinois, the 
Chairman. The Committee offered 
two resolutions, the first of which 
was as follows: 


Resotvep, That continuing author- 
ity is given to the Standing Commit- 
tee on Commerce to work with the 
Committees on Rules of the Senate 
and House of Congress for the pur- 
pose of bringing about changes in the 
rules to require that a committee re- 
porting a bill to Congress report spe- 
cifically on whether there are state 
laws dealing with the subject of the 
bill and the extent, if any, to which 
the bill is intended to affect those 
laws, and also whether it is intended 
that the bill shall preclude the future 
enactment of state legislation in the 
field; all in accordance with the reso- 
lution approved by the House of Del- 
egates and the Association at its 1956 
annual meeting. 


Mr. Wham explained that the 
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purpose of the resolution was to 
support a change in the congression- 
al rules so that Congress itself would 
realize whether it was superseding 
local laws when it considered legis 
lation. Mr. Wham then offered this 
as his second resolution (the printed 
contains three 
changes suggested by the Board of 


language minor 


Governors) : 


Reso.tvep, That the American Bar 
Association opposes Senate Bill 151 
(Gore) and H.R. 2154 (Holifield) 
(both 85th Congress, Ist Session), 
identical bills which set up an “ac- 
celerated atomic power program” 
through requiring the Atomic Energy 
Commission to construct, own and op- 
erate both “large scale” and smaller 
“prototype power reactors’ for the 
generation of electric energy in indus- 
trial or commercial quantities in com- 
petition with existing privately and 
municipally owned power utilities; 
and 

FURTHER REsOLveD, That, if it is 
the will of Congress that our atomic 
power program be accelerated, that 
this be accomplished by an extension 
of the present Atomic Energy Com- 
mission power demonstration reactor 
program under which the AEC makes 
contributions toward the cost of pow- 
er reactors proposed to be built by 
existing privately and municipally 
owned utilities, thus reducing the bur- 
den on the Federal Treasury and 
hastening the achievement of com- 
petitive nuclear power. 

FURTHER ReEsoLvep, That the Stand- 
ing Committee on Commerce be 
authorized to take appropriate steps 
to carry the above action into effect. 


Mr. Wham that the new 
Gore-Holifield Bills have just been 
introduced in Congress. Their ob- 
jective is to accelerate, at govern- 
ment expense, the atomic power 
program for This 
means that the program would be 
accelerated at the expense of private 
utilities also, because the Govern- 
ment would be in competition with 
them, said Mr. Wham. The Atomic 
Energy Act of 1954 already author- 
izes the Atomic Energy Commission 


said 


civilian use. 


to carry on atomic development for 
the generation of electricity through 
private utilities, and Mr. Wham 
that his committee were in 
agreement that private utilities were 
in a better position to handle such 
matters: A government program, ac- 


said 


cording to the Committee, means 
that many of the trained personnel 
would be hired away from the pri 
vate companies, hasty government 
action, establishing plants at the 
wrong sites with inexperienced man- 
agement, might delay the whole pro 
gram, and, furthermore, the _ bill 
might destroy private enterprise in 
the public utility field. 

Weldon B. White, of Nashville, 
Tennessee, said that he did not think 
the resolution should be adopted. 
“I do not think it is a matter upon 
which the American Bar Association 
ought to take a stand”, he declared. 
“To me, it seems to be a matter 
that should be worked out in the 
Congress of the United States, be 
tween those people who represent us 
there.” 

Henry J. TePaske, of Orange City, 
Iowa, also spoke against the resolu- 
tion, saying that, while he was per- 
sonally in sympathy with the prin- 
ciple involved, “it is not a proper 
field for the House of Delegates of 
the American Bar Association to 
take sides”’. 

John C. Satterfield, of Jackson, 
Mississippi, replied that the prob- 
lem was within the scope of the As- 
sociation’s purposes (“one of the ob- 
jects of this Association is to apply 
its knowledge and experience in the 
field of law to the promotion of the 
public good”, he said), and that 
it was not only proper but desirable 
for the House “to speak on this is- 
sue, which is a basic issue of the ex- 
tension of federal activities into the 
field of private enterprise’. 

C. Oscar Berry, of Washington, 
D. C., Delegate of the Section of 
Public Utility Law, said that his Sec- 
tion was in favor of the resolution. 

Edward H. Kuhn, of Memphis, 
Tennessee, was opposed to the reso- 
lution. “. . . I think if we confine 
our efforts to improving the admin- 
istration of justice—and we certainly 
have a long way to go—” he said, 
“we can use up all of our efforts and 
then some, and we can leave the de- 
termination of these fundamental 
economic principles to the elected 
lawmakers in Congress or else- 
where.” 
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Also in opposition to the resolu- 
tion was William A. Sutherland, of 


Atlanta, Georgia. He doubted 
whether the Association's opposi- 
tion to the Gore-Holifield Bills 


would be successful. ‘The Associa- 
tion’s representative would appeal 
committee 


before a of Congress 


a considerable number of whom 
“would know sixteen times as much 
about this atomic energy program 
and the public requirements in it 

. . and I wouldn't think [the As- 
sociation’s} representatives would 
have any influence at all about what 
happens,” Mr. Sutherland said. “I 
think that 


would have a great influence upon 


such an appearance 
the respect we would get the next 
time we came _ there—with 
things that we know more about 


some 


than the people on the committee.” 

Closing the debate on the ques- 
tion, Mr. Wham declared that the 
proposed legislation was the “open- 
ing wedge to change the power util- 
ity industry to public industry”. “Tt 
seems to me that when we come to a 
matter of the salvation of private in- 
dustry, this Association ought to be 
entitled to speak”, he added. 

The House then voted to adopt 
both resolutions. 


Committee on 
Jurisprudence and Law 
Reform 
Walter E. Craig, of Phoenix, Ari- 
zona, a member of the Committee, 
delivered the report of the Commit- 
tee on Jurisprudence and Law Re- 
form. He moved the adoption of the 
following resolutions: 


I 

Reso.tvep, That the American Bar 
Association approves the amendment 
of subsection (c) of Section 1391 of 
Title 28 of the United States Code so 
as to read as follows: 
“(c) A corporation may be sued in 
any judicial district in which it is in- 
corporated or licensed to do business 
or is doing business, and such judicial 
district shall be regarded as the resi- 
dence of such corporation for venue 
purposes; provided, however, that, ex- 
cept as provided in any of Sections 
1392 to 1401, inclusive, of Title 28 of 
the United States Code, and except 
in cases where the United States of 
America or a department or agency 


thereof is a plaintiff, if the plaintiff is 
a resident of any such judicial district 
or if any of the events on which the 
cause of action is based occurred in 
any such judicial district no civil ac 
tion (including, without limitation, 
proceedings pursuant to Chapter 2 of 
litle 45 of the United States Code) 
may be brought against any corpora- 
tion or receiver or trustee thereof in 
any judicial district other than one of 
which the plaintiff is a resident or in 
which one or more of such events oc 
curred.” 


II. 

REsoLveD, That the American Bar 

\ssociation approves the amendment 
of subsection (a) of Section 1404 of 
Title 28 of the United States Code so 
as to read as follows: 
“(a) For the convenience of parties 
and witnesses, in the interest of jus- 
tice, a district court may transfer any 
civil action to any other district or 
division where it might have been 
brought, or in case of actions against 
any corporation or any receiver or 
trustee thereof, any judicial district 
which is the residence of such corpo- 
ration for venue purposes pursuant 
to Section 1391 of Title 28 of the 
United States Code or any division of 
any such district.” 


Ill. 

RESOLVED, ‘Lhat the American Bar 
Association directs and authorizes the 
Standing Committee on  Jurispru- 
dence and Law Reform to bring 
about the introduction of the pro- 
posed amendments in the Congress 
and to advocate their adoption by all 
appropriate means. 

Mr. Craig described the purpose 
of the resolution as being “to aid in 
the alleviation of congestion in the 
courts and to clarify some possibil- 
ities of inconsistencies in the venue 
sections” of the United State Code. 

Speaking for the Board of Gover- 
nors, Mr. Stecher said that the Board 
recommended the adoption of the 
Resolution, but directed attention to 
the fact that the American Bar 
Foundation is engaged in 
studying the general problems of 
congestion in the courts, and that no 
inference should be drawn that the 
Association believes that this legis- 
lation is all that may be needed to 
solve the problem of congestion in 
the courts: 

James D. Carpenter, of Jersey City, 
New Jersey, moved that the resolu- 
tion be referred back to the Com- 


now 
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mittee. He said that the proposal 
left wide areas untouched. He cited 
a case arising out of an explosion of 
dynamite in New Jersey in which 
some 9000 claimants brought suit 
against the railroads, the stevedoring 
company that handled the dynamite 
and the manufacturer of the dyna- 
mite, while another company in- 
volved was an Ohio corporation and 
could not be sued because it was 
never authorized to do business in 
New Jersey. All of the claimants had 
te file suit in Ohio. He said that the 
proposal recommended by the Com- 
mittee failed to provide a means for 
transferring such a case from Ohio 
to the primary litigation in New Jer- 
sey. 

Albert E. Jenner, Jr., of Illinois, 
urged the House not to refer the 
proposal back to the Committee. 
“The problem Mr. Carpenter has in 
mind is dealing with the administra- 
tion and treatment of a single case”, 
he observed. “That does not relate 
to the subject matter of the conges- 
tion of the courts nor to this pri- 
mary problem here of abuse of the 
diversity jurisdiction.” 

The motion to refer back was lost 
and the House adopted the resolu- 
tion. 


Committee on 
Impact of Atomic Attack 


Hans A. Klagsbrunn, Chairman of 
the Committee on Impact of Atomic 
Attack on Legal and Administrative 
Processes, of Washington, D. C., 
offered the following resolution: 


1. That the Statement of Objec- 
tives, attached hereto as Exhibit A, be 
approved. 

2. That the Special Committee be 
authorized to present the position of 
the Association in the light of, and 
consistent with, the Statement of Ob- 
jectives to congressional committees 
and to the Executive Branch, when- 
ever appropriate. 

3. That the Secretary of the Asso- 
ciation be authorized to write to the 
state and local bar associations repre- 
sented in the House of Delegates, sug- 
gesting appropriate consideration of 
the Statement of Objectives and the 
problems on which it touches by the 
respective associations, and calling at- 
tention to the draft bill, attached 
hereto as Exhibit B. as a type of 
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standby legislation that merits careful 

consideration by the bar. 

Mr. Klagsbrunn explained that 
the principles involved in the State- 
ment of Objectives boiled down to 
four: (1 ) Civilian defense should be 
a civilian structure, controlled by ci- 
vilians except in limited areas under 
emergencies where martial law might 
be necessary for brief periods of 
time; (2) Leadership in civilian de- 
fense must come from the Federal 
Government; (3) There must be a 
single civil defense agency on the na- 
tional level charged with the respon- 
sibility of the whole problem; (4) 
The public must be educated as to 
what is going on, so that they will 
know what to expect and what is ex- 
pected of them. Mr. Klagsbrunn said 
that his Committee felt that 
simple general statements of princi- 
ple would be more useful to Con- 


had 


gress, which has a variety of bills be- 
fore it dealing with civil defense, 
than giving exhaustive consideration 
to the details of the legislation. 

Secretary Stecher, speaking for the 
Board of Governors, moved that ac- 
tion on the resolution be deferred to 
afford further opportunity to con- 
sider the matter. The members of 
the Board were unwilling to ap- 
prove the recommendations, he said, 
and yet did not want to recommend 
disapproval. “. this is a new and 
uncharted field and they were of the 
opinion that it should be given very 
careful study before definitive action 
is taken.” 

J. Garner Anthony, of Honolulu, 
Hawaii, who was Attorney General 
of Hawaii during the period of mar- 
tial law in the Territory during 
World War II, said he was opposed 
to deferment. “The lawyers of this 
country have a duty to see to it that 
in the event of atomic attack, the 
processes of law are maintained”, he 
declared. ““Now, the fact is that the 
time to talk about this sort of thing 
is now, not when the bombs start to 
that 
should be able to decide, “whether 


drop.” He declared lawyers 
or not in time of atomic attack we 
should adhere to basic, traditional 
American principles as to the su- 
premacy of the civil power and also 
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advocate legislation which will inte- 
grate civil defense with the local and 
state authorities. I see no reason why 
we cannot debate that issue right 
now. And I tell you as a person who 
has had the experience of what it is 
to live under martial law, the law- 
yers had better find out. They don’t 
know. I hope that this House will 
defeat the motion to defer.”’ 

The motion to defer was lost and 
the House then voted to adopt the 
the 


resolution as Com- 


mittee. 


offered by 


Committee on 

Rules and Calendar 
Committee on 

Scope and Correlation 


James L. Shepherd, Jr., Chairman 
of the Committee on Rules and Cal- 
endar, then reported both for that 
Committee and for the Committee 
on Scope and Correlation of Work. 
The two have been working together 
on the general problem of the com- 
position of the House of Delegates 
and amendments to the Association's 
Constitution and by-laws which 
would improve functioning of the 
House. The report, Mr. Shepherd 
stated, was for information only and 
to invite discussion of the problems, 
since no action is possible until the 
Annual Meeting when the Assembly 
will also meet. He outlined a num- 
ber of problems in any revision of 
the structure of the House—(l) the 
necessity for keeping the member- 
ship down to a size consonant with 
transaction of business, (2) the fears 
of smaller states that they may be 
overwhelmed by larger states, (3) 
the possibility of concentrating too 
much power in the hands of a small 
group like the Board of Governors. 
The two Committees in considering 
a reorganization, he said, had tenta- 
tively decided (1) that the size of 
the House should be kept to not 
that there 
should be no further dilution of rep- 


more than 260, and (2) 


resentation of state and local bar as- 
sociations (the percentage of such 
representatives has declined from 48 
per cent in 1936 to 46 per cent at 


present, Mr. Shepherd reported) , 


(3) when a local association or othe: 


association desires representation in 
the House, there should be a reason 
able percentage of their members 
that are members of the Association, 
(4) the principle that the 
House is the representative body o! 


basic 


the Bar should be kept in mind in 
considering any enlargement of its 
membership. 

Mr. Shepherd then stated several 
specific proposals that the two Com 
make at the 
(1) The lawyer popula 


mittees may Annual 
Meeting: 
tion in a state necessary to entitle it 
to an additional delegate should be 
increased from 1000 per delegate to 
1250 per delegate alter the first 2000 
members; (2) the 
mum number of state and local bar 


Increase maxi 
association delegates per state from 
four to five, with the provision that 
the delegates of a state bar associa- 
state entitled to such 
representation should never be less 
than two; (3) the 
centage of American Bar Association 


tion in a 


Increase per- 
members required to entitle a local 


bar association to representation 
from 25 per cent to 35 per cent and 
raise the required size of such local 
associations 800 members to 
1250; (4) Increase the percentage 
of American Bar Association mem- 
bers 


from 


necessary to entitle an 
affliated organization to a delegate 
from 25 per cent to 50 per cent; (5) 
Create a Committee on Constitution- 
al Law; (6) Require members vot- 
ing for Assembly Delegates at an An- 
nual Meeting to vote for no more 
nor less than five candidates; (7) 
Change the rules with respect to reso- 
lutions of individual members to be 
acted upon by the Assembly and 
House at an Annual Meeting so that 
there will be more notice of the na 
the 
and of the time and place of hear- 


ture of resolutions introduced 
ings on them. Mr. Shepherd said that 
the Committee had also considered 
several other matters, but had de 
cided that no change was desirable 
in those cases. 

Edwin M. New 
York, New York, as representative of 
the New York County Lawyers As 


Otterbourg, of 


sociation, said that he was opposed 
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o the suggestion about local ban 
associations. The large local associa- 
tions were entitled to membership in 
the House, he said, and ought not 
to be disfranchised merely because 
they were unable to get 35 per cent 
of the members to join the American 
Bar Association. The problem of lo- 
cal associations that reduce the rep- 
resentation of state associations 
could well be left up to the various 
states, he said. 

R. E. H. Julien, of San Francisco, 
California, said that increasing the 
requirement of 800 members to qual- 
ify to 1250 members would disfran- 
chise twenty of the present local as- 
sociations entitled to’ representation. 

Franklin Riter, of Salt Lake City, 
Utah, said that the increase of per- 
centage of American Bar Association 
members required for representation 
from 25 to 50 for afhliated organiza- 
tions might also disfranchise many of 
the present affiliates. He cited the 
Judges Advocates Association, which 
represents lawyers primarily in the 
Armed Forces. 

Arthur J. Freund, of St. 
Missouri, objected to the creation of 


Louis, 


a Constitutional Law Committee. 
“This area is far too broad”, he said. 
He suggested a Committee on Pres- 
ervation of Personal Liberties in- 
stead. 

The 


5:15 P.M. 


House then recessed at 


Third Session 


The House convened for its third 
10:00 A.M. on 
Chairman 


session at 
February 19. 


and final 
Tuesday, 
Rhyne presided. 

Martin J. Dinkelspiel, of 
Francisco, California, speaking for 


San 


the Committee on Scope and Corre- 
lation, declared that the report giv- 
en at the preceding session by Mr. 
Shepherd, of Texas, had the hearty 
endorsement of the Scope and Cor- 
that 


Committee. He said 


both Committees would be grateful 


relation 


for letters from members of the 
House expressing their views on the 
proposed revisions of the structure 
of the House, particularly if they 
sent statistical data on membership 
associations 


in local and state bar 


and the percentage of such member- 
ship also belonging to the American 
Bar Association. “It is not the desire 
of either of these Committees to pe- 
nalize any bar association or afhli- 
ated organization” he declared. “We 
are floundering in the dark, and we 
would like information and help.” 


Proposed Section of 
Negligence Law 


Richmond C. Coburn, of St. Louis, 


Missouri, then reported for the 
Board of Governors on the proposal 
to create a Section of Negligence and 
Workmen's Compensation Law. Mr. 
Coburn said that the Board had con- 
ducted hearings on the proposition 
in October during which the propo- 
nents had frankly admitted that the 
purpose of such a Section was to 
serve the aims of one group of law- 
yers engaged in the practice of that 
type of law. “On the basis of that 
very frank statement that was made 
at the hearing (and we appreciated 
the frankness) , the Board of Gover- 
that 


nors has finally recommended 


the Section not be established”, said 
Mr. Coburn. He explained that “it 
was felt that it was contrary to the 


best interests and objects of the 


American Bar Association to estab- 
lish a Section to further the aims of 


a single group or segment of law- 


vers. 

Ihe House voted to follow the 
recommendation of the Board. 
Section of 

Insurance Law 
H. Beale Rollins, of Baltimore, 


Maryland, the Chairman of the Sec- 
tion of Insurance Law, reporting for 
the Section, asked the House to ap- 
prove the following revised article 


of the Section’s by-laws: 


shall be 
Insurance, 
Negligence and Compensation Law. 


Section 2. 


This Section 


Section of 


Section 1. 
known as the 


The purpose of this Sec- 
tion shall be to promote the objects 
of the American Bar Association with- 
in the particular fields designated by 
the name of the Section, and, to that 
end, to further the development of 
the law of Insurance, Negligence and 
Compensation [including all aspects 
of trial tactics and appellate proce- 
dure in all forms of civil litigation in 
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these fields]; to stimulate and extend 
the study of these fields of the law, to 
cooperate in obtaining uniformity 
with respect to both legislation and 
administration in all matters concern- 
ing Insurance, Negligence and Com- 
pensation, and to simplify and im- 
prove the application of justice in 
these fields of the law. 


The phrase “including all aspects 
of trial tactics and appellate proce- 
dure in all forms of civil litigation 
in these fields”, printed in brackets 
above, was deleted by the Section at 
the suggestion of the Board of Gov- 
ernors. Mr. Rollins said that the Sec- 
tion agreed that these were words of 
limitation rather than expansion 
and was delighted to accept the 
Board’s suggestion. 

The proposed revision of the Sec- 
tion’s By-laws was approved without 
further debate. 


Section of 
Corporation Law 


The report of the Section of Cor- 
poration, Banking and Business Law 
was delivered by Paul Carrington, 
of Dallas, Texas, the Section Dele- 
gate. Mr. Carrington proposed the 
following: 


Resotvep, That the American Bar 
Association recommends to the Con- 
gress that, instead of legislation 
amending Section 7 of the Clayton 
Act by extending the asset provisions 
to banks, banking associations and 
trust companies, legislation be en- 
acted amending the Federal Deposit 
Insurance Act by prohibiting the 
merger or consolidation of any in- 
sured bank with any other insured 
bank, or the acquisition of the as- 
sets of or assumption of the deposit 
liabilities of any other insured bank 
without the prior written consent of 
the Comptroller of the Currency, the 
the Board of Governors of the Fed- 
eral Reserve System or the Federal 
Deposit Insurance Corporation, de- 
pending upon the status of the result- 
ing, acquiring or assuming bank as a 
national bank, a state member bank, 
or a nonmember insured bank; and 
providing that the appropriate agen- 
cy shall take into consideration wheth- 
er the effect of the merger, consolida- 
tion, acquisition or assumption may 
be to lessen competition unduly or to 
tend unduly to create a monopoly. 

Resotvep, That the officers and 
Councils of the Section of Antitrust 
Law and of Corporation, Banking 
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and Business Law be directed to urge 

legislation embodying the foregoing 

principles upon the proper com- 
mittees of Congress. 

Mr. Carrington explained that 
the antitrust laws as applied to merg- 
er of banks at present apply to the 
merger of banks by acquisition of 
stock but not by the acquisition of 
assets. A year ago, on recommenda- 
tion of the Section of Antitrust Law, 
the House of Delegates adopted a 
resolution favoring amendment of 
the Clayton Act that would apply to 
bank mergers by acquisition of 
assets. Later, however, a better way 
to handle the problem was de- 
veloped, and the present resolution 
was an endorsement of that new 
method. The Antitrust Law Section, 
the Federal Reserve Board, the 
Comptroller of the Currency and 
the Federal Deposit Insurance Cor- 
poration are all in favor of the 
newer method, he said. 

The House voted to adopt the 
resolution. 


Committee on 
Traffic Court Program 


Roy A. Bronson, of San Francisco, 
California, reported for the Commit- 
tee on Traffic Court Program. He 
proposed the following non-contro- 
versial recommendations which were 
adopted without debate: 


1. That the Special Committee To 
Supervise the Traffic Court Program 
be authorized to appoint, in each 
state, a liaison committee consisting of 
one or more members for the purpose 
of promoting the Traffic Court Pro- 
gram in each state, with respect to 
the improvement of the administra- 
tion of justice and prevention of 
traffic accidents. 


2. That the Committee be author- 
ized to participate in the program of 
the President’s Committee for Traffic 
Safety, and to attend its national 
meeting of governmental officials in 
1957, and the regional conferences to 
be scheduled early in 1958. 

8. That the Committee be author- 
ized to secure the cooperation of state 
and local bar associations for the pur- 
pose of distributing the series of four 
traffic court training films. 


4. That the Committee be author- 
ized to develop a Workshop on the 
r'raffic Court Program for the benefit 
of the state and local bar associations 


represented in the House of Dele 
gates, as soon as adequate financing is 
received from outside sources. 


American Law 
Student Association 


John C. McNulty, of Minneapolis, 
Minnesota, President of the Ameri- 
can Law Student Association, spoke 
to the House briefly on the program 
of the Student Association. He said 
that the present membership of that 
organization is about 40,000, making 
it the second largest bar organiza- 
tion in the world, and he called at- 
tention to the Student Lawyer Jour- 
nal, published five times a year and 
featuring articles of interest to the 
whole profession written by prom- 
inent men. He reported that the 
Student Association has published a 
catalogue of legal films and _ has 
worked closely with the Junior Bar 
Conference and the Conference on 
Personal Finance Law. Mr. McNulty 
spoke of the importance of training 
law students for professional posi- 
tions in society, an aspect of educa- 
tion which the Student Association 
is able to provide. 


Section of 
Legal Education 


John M. Allison, of Tampa, Flor- 
ida, the Secticn Delegate of the Sec- 
tion of Legal Education and Admis- 
sions to the Bar, then proposed for 
the Section the following resolution 
which was adopted without debate: 


Whereas, Cleveland-Marshall Law 
School of Cleveland, Ohio, has ap- 
plied for provisional approval and an 
inspection shows that the School com- 
plies with the standards of legal edu- 
cations; and 

Wuereas, The School of Law of 
Villa Nova University, of Villa Nova, 
Pennsylvania, was approved pro- 
visionally in March, 1954, and con- 
tinues to operate in compliance with 
the standards of legal education; 

THEREFORE Be It Resotvep, That 
the American Bar Association provi- 
sionally approves The Cleveland-Mar- 
shall Law School subject to an annual 
inspection, at the expense of the 
school, until full approval be granted; 
and 

Be It FurrHeR Resoivep, That the 
American Bar Association fully ap- 
proves The School of Law of Villa- 
nova University. 
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Committee on 


Legal Aid Work 


William T. Gossett, of Dearborn, 
Michigan, Chairman of the Com- 
mittee on Legal Aid Work, reported 
briefly on that Committee’s work. 
He said that on the civil side, prog- 
ress was encouraging, but in the 
criminal field the expansion of legal 
aid has been disappointing. He em- 
phasized the fact that the key in 
every area is the attitude of the local 
Bar: “Where we have been success- 
ful, it has been because we have had 
the support and co-operation of the 
local Bar. Where we have failed, it 
has been because the local Bar has 
been apathetic or downright antag- 
onistic toward the program”, Mr. 
Gossett declared. 

Orison S. Marden, of New York, 
New York, who is President of the 
National Legal Aid Association, 
urged the members of the House to 
support Mr. Gossett and the work 
of his Committee. “We have come 
a long way in ten years” Mr. Mar- 
den said, “nearly tripling the num- 
ber of legal aid offices in this coun- 
try, and we must do the same thing 
on the criminal side.” 

Loyd Wright, of Los Angeles, Cal- 
ifornia, said that at Oslo last year, 
during the International Conference 
of the Legal Profession, he had 
found that lawyers in every country 
outside the Iron Curtain were in- 
terested in our legal aid program 
and were insisting that the Ameri- 
can Bar continue to advise them and 
bring them up to date on how we 
handle the problem. 


Committee on 


Individual Rights 


The Committee on Individual 
Rights as Affected by National Se- 
curity reported through its chair- 
man, Ross L. Malone, of Roswell, 
New Mexico. He said that his Com- 


mittee was studying the possibility 
of writing the text of a statement of 
the duty of the lawyer in times of 
national crisis and was also consid- 
ering H.R. 259, which would give 
congressional committees the aid of 
the contempt power of federal dis- 
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trict courts in dealing with recalci- 
trant witnesses. 


Section of 
International Law 


The report of the Section of In- 
ternational and Comparative Law 
was given by the Section Chairman, 
Victor C. Folsom, of New York, New 
York. 

He proposed the following resolu- 
tion: 


Resotvep, That the American Bar 
Association notes with gratification 
and hereby signifies its support of the 
affirmative actions heretofore taken by 
the United States Delegation to the 
United Nations in cooperation with 
the delegations of other members for 
the maintenance of the “Rule of Law” 
in international affairs, namely 

a. The prompt action of the Gen- 
eral Assembly of the United Nations 
on November |, 1956, meeting for the 
first time in special session, under the 
historic “Uniting for Peace” resolu- 
tion of 1950, demonstrated a com- 
mendable will to maintain interna- 
tional law and order in situations 
where the Security Council is incap 
able of discharging its primary respon 
sibilities in that regard; 

b. The organization and activation 
of a United Nations Emergency Force 
for the enforcement of the “Rule of 
Law” among nations, whosoever they 
may be; 

c. The resolution of the General 
Assembly condemning a _ powerful 
member, the U.S.S.R., for the viola- 
tion of the Charter in depriving Hun- 
gary of its liberty and independence; 
and 

d. The appointment by the Gen- 
eral Assembly of a Special Investiga- 
tion Committee composed of Austra- 
lia, Ceylon, Denmark, Tunisia and 
Uruguay, to take testimony and col- 
lect evidence, wherever the same can 
be obtained, regarding the depriva- 
tion of Hungary's liberty and inde- 
pendence. 


This resolution had not been be- 
fore the Board of Governors and ac- 
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cordingly was referred for recom- 
mendation to the House - Special 
Committee to report on Interna- 
tional Law Section resolutions re- 
ceived too late to be considered by 
the Board. William Logan Martin, 
of Birmingham, Alabama, the chair- 
man of that committee, said that it 
was unable to recommend adoption 
of the resolution since, except for 
newspaper reports, it had no infor- 
mation on the events enumerated in 
the resolution. 

Mr. Folsom, in defense of the res- 
olution, declared that everyone in 
the House knew what the resolution 
“In my opinion”, he 
said, “the United Nations has just 
come through its finest hour, if I 
may borrow a phrase, and also its 
severest test. The momentous events 
of the past few months have served 


referred to. 


to fuse that organization into a true 
force for peace in the world.” He 
declared that the lawyers of America 
should support publicly the rule of 
law. 

Blakey Helm, of Louisville, Ken- 
tucky, declared that we were all 
proud of our delegation in the Unit- 
ed Nations and of the United Na- 
tions, and that it was most appropri- 
ate that we should give them a pat 
on the back and tell them to go to it. 

Alfred J. Schweppe, of Seattle, 
Washington, Chairman of the Com- 
mittee on Peace and Law Through 
United Nations, said that while 
his Committee had criticized the 
United Nations for some of its ac- 
tivities, particularly in the treaty- 
making field, the Committee had al- 
ways approved the United Nations’ 
activities in promoting world peace. 

Franklin Riter, of Utah, said that 
he was in favor of the resolution but 
hoped that the record would show 
that this was no repudiation by the 
House of its opposition to certain 
United Nations’ projects. 
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The House then voted to adopt 
the resolution. 

Mr. Martin, of Alabama, then 
called attention to a report on the 
Bricker Amendment placed before 
the members of the House by the 
Section of International and Com- 
parative Law. He declared that it 
was a fifteen-page brief in direct op- 
position to the announced posi- 
tion of the House on the Bricker 
Amendment to limit the President's 
power to make treaties, and _ his 
Committee felt that the report, if 
accepted, might lead to the impres- 
sion that the Association had _ re- 
versed its stand on the controversial 
amendment. He moved that the re- 
port not be accepted by the House. 

Mr. Folsom replied that the re- 
port contained no recommendation 
and had been distributed for the in- 
formation of the members of the 
House. To say that it should not be 
accepted, he said, meant that no 
Committee or Section could ever 
make a report expressing an opin- 
ion contrary to some action of the 
House, however long ago its action 
was taken. “To me, that means a 
gag rule, which would limit free dis- 
cussion by lawyers”, he declared. 

Mr. Wright, of California, said 
that the Section had tried repeated- 
ly to get the House to reverse its 
stand on the Bricker Amendment 
and that the House should be con- 
sistent and adopt Mr. Martin's mo- 
tion. 

Sylvester C. Smith, Jr., of Newark, 
New Jersey, said he was a member 
of the Committee that had drafted 
the report but that he had refused 
to sign it. “I thought it put this As- 
sociation in a bad position”, he de- 
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clared. We have taken a_ position, 
he continued. “We can _ reconsider 
or express a sentiment to reconsider 
in the proper way in the House of 
Delegates, but we cannot appear to 
have two voices speak within the 
Association, showing that the action 
perhaps was not unanimous.” 

Hatton W. Sumners, of Dallas, 
Texas, asked whether a vote on Mr. 
Martin’s motion would amount to 
taking a position on the Bricker 
Amendment and the things for 
which it stands. 

Mr. Martin replied that in his 
opinion it would not be_ taking 
a stand on the amendment, but it 
would involve_the issue so far as the 
public is concerned and would create 
public confusion as to where the 
House stood on the question. 

Mr. Riter, of Utah, urged the 
House to vote for Mr. Martin’s mo- 
tion. Otherwise, he said, one of the 
Association's representatives may be 
embarrassed by having the report 
shoved in his face when he is testify- 
ing on the subject of the Bricker 
Amendment before Congress. 

On motion of Cuthbert S. Bald- 
win, of New Orleans, Louisiana, the 
House voted to table the report. 


Committee on 
Unauthorized Practice 


The report of the Committee on 
Unauthorized Practice of the Law, 
presented by F. Trowbridge vom 
Baur, of Washington, D. C., was an 
oral report, requiring no action by 
the House. Mr. vom Baur said that 
unauthorized practice of the law was 
increasing throughout the country, 
and that a vigorous program of edu- 
cation was needed to counteract the 


trend. He said that the Committee 
was making a collection of material 
on the subject consisting of forms, 
pleadings, decrees, injunctions, and 
so forth. The Committee is also try- 
ing to get a comprehensive textbook 
on the subject, something that is 
totally lacking at present, and the 
Unauthorized Practice News is now 
being sent to state and local bar 
presidents. 

Mr. vom Baur cited a recent de- 
cision of the Supreme Court of Del 
aware that went out of its way to 
strike a blow at the traditional rules 
governing the unauthorized practice 
of the law, by ruling that lawyers 
may not proceed in equity to re 
strain unauthorized practice. This 
indicates the general climate in 
which the Committee is working, he 
said. 

William Wilmington, 
Delaware, said that Delaware law- 
yers did not read the Delaware de- 


Poole, of 


cision as broadly as Mr. vom Baur 
did. All that it said, as they read it, 
Mr. Poole reported, is that the “un- 
authorized practice of the law is 
something that is not within the con- 
trol of any individual member of 


the profession”. 


Committee To Investigate 
a Section of Family Law 

rhe report of the Special Com- 
mittee To Investigate the Advisabil- 
ity of a Section of Family Law was 
delivered by Godfrey L. Munter, of 
Washington, D. C., the Chairman. 
Mr. Munter said that the Committee 
had conducted a comprehensive cor- 
respondence with members of the 
\ssociation in every section of the 
country and had received nothing 
but universal endorsement of the 
movement to establish the new Sec- 
tion. 

Mr. Munter outlined the scope of 
subject matter with which such a 
Section might concern itself, and de- 
clared that the results of the Com- 
mittee’s study indicated that the Sec- 
tion would be self-sustaining from 
the beginning. He said that a final 
written report would be submitted 
in July, with the recommendation 
that the Section be created. 
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Junior Bar 
Conference 


Che report of the Junior Bar Con- 
ference was delivered by William C. 
Farrer, of Los Angeles, California, 
the Conference Chairman. Mr. Far- 
rer made an oral report that re- 
quired no action by the House. He 
noted that the Conference had in- 
creased from 10,000 to 25,000 in 
membership during the past year, 
and mentioned some of the activities 
of the Section, including its work 
with the Senior Bar in working for 
the adoption of the Jenkins-Keogh 
Bills and its work on the “Go To 
Court as a Visitor Not a Violator” 
program. 


Board of 


Governors 


On motion of Secretary Stecher, 
the House voted to approve the plan 
for joint dues between the Ameri- 
can Bar Association and state and 
local bar associations. The resolu- 








tion creating the plan is as follows: 


Reso.vep, That pursuant to the au 
thority conferred by Article II, Sec 
tion 4 of the By-laws of the American 
Bar Association, the House of Dele- 
gates hereby approves the establish 
ment by the Board of Governors of a 
system of joint dues (sometimes re 
ferred to as unit membership plan) 
with all interested local bar associa 
tions having 50 or more members sub 
ject to the requirements: 

(1) That all of the members of the 
individual local bar association who 
are eligible for membership in the 
\merican Bar Association participate 
in the plan by becoming members of 
the American Bar Association. 

(2) That the total amount of such 
joint dues be determined by agree- 
ment between the participating local 
bar association and the American Bar 
\ssociation with the latter sharing 
therein on the following basis: 

(a) For members during the first 
two years following admission to the 
bar—$3.50; 

(b) For members admitted to the 
bar more than two years and less than 
five years—$7.00; 

(c) For members admitted to the 
bar more than five years—$14.00. 

(3) That each participating local 
bar association be responsible for col 
lecting and remitting to the American 
Bar Association the regular dues 


above specified and also section dues 


for those members who are members 
of sections of the American Bar As 
sociation. 

(4) That any additional procedures 
which may be necessary to make said 
plan effective shall be determined by 
the Board of Governors. 

The House also voted to approve 
the rest of the report of the Board 
otf Governors. 


Committee on 


Draft 


The report of the Committee on 
Draft was delivered by Philip C. Eb- 
eling, of Dayton, Ohio, the Chair- 
man. Three resolutions had been 
presented to the Committee during 
the first session. 

The first, offered by J]. Garner An- 
thony, of Honolulu, Hawaii, en- 
dorsed giving federal judges in Ha- 
waii the same tenure of office and 
retirement as other federal judges. 

On Mr. Ebeling’s motion, the 
House voted to refer this resolution 
to the Committee on Judicial Selec- 
tion, Tenure and Compensation. 

The second resolution, offered by 
William Logan Martin, of Alabama, 
endorsed the so-called Byrd-Bridges 
Amendment, which would require a 
balanced federal budget. On Mr. 
Eberling’s motion this was referred 
to the Committee on Jurisprudence 
and Law Reform. 

The third resolution, offered by 
Judge Douglas L. Edmonds, of Los 
Angeles, California, on behalf of the 
Council of the Section of Judicial 
Administration, endorsed H.R. 3819. 
It reads as follows: 


Resotvep, That the House of Dele- 
gates of the American Bar Association 
endorses the principle contained in 
H.R. 3819, 85th Congress, First Ses 
sion, and urges its prompt enactment 
by the Congress of the United States 
and its approval by the President of 
the United States; 

RESOLVED FURTHER, That copies of 
this resolution be sent to the Presi 
dent of the United States, the Vice 
President of the United States, the 
Speaker of the House of Representa 
tives and to the respective Chairmen 
and members of the Judiciary Com 
mittees of the Senate and House of 
Representatives. 


Mr. Ebeling explained that H.R. 
3819, would increase the size of the 


House of Delegates 
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Judicial Conference of the United 


States from thirteen (the Chief Jus- 
tice of the United States, the eleven 
Circuit Chief Judges and the Chief 
Judge of the Court of Claims) to 
twenty-four by adding one district 
judge from each of the eleven judi- 
cial circuits, to be elected at the 
various circuit judicial conferences. 

The House voted to adopt the 
resolution. 

Osmer C. Fitts, of Brattleboro, 
Vermont, then offered the following, 
which was adopted without debate: 


Unless legislation is promptly 
enacted by the Congress which will 
provide realistic, scientific pay sched- 
ules for all members of the armed 
services sufficient to provide the in- 
centive to kcep competent officers and 
technical enlisted men on a career 
basis, thus saving huge sums now lost 
by the rapid turnover of highly 
trained and experienced personnel in 
all branches of the armed services, 
then this Association considers it es- 
sential to provide additional compen- 
sation along the lines of Senate Bill 
No. 1165 of the 85th Congress (first 
session) for members of the legal pro- 
fession serving with the armed services 
commensurate with the special profes- 
sional pay schedule now available to 
the other learned professions. 


The House then adjourned sine 
die at 12.05 p.m. 


April, 1957 * Vol. 43 377 





Do Citizens Have a Right To Travel? 





ae ee atte i . . 
Ba MN Deirkorbash 


iG 7) 3 4 - 
OMMUNCKO QYuestiened DL ccuments 
c : 


WUPCHE. Ianbes 


Qualified in all courts. 30 yrs. 
Telephone VI 3-7826. Lawrence, 











(Continued from page 310) 

a Soviet-sponsored country, to travel 
with an individual passport. Such 
citizens from the Soviet orbit as are 
permitted to travel on excursions 
and to conventions usually travel in 
groups and have “collective pass- 
ports”’. 

It is another interesting feature of 
the Polish Passport Law that the 
Ministry of Public Security of Po- 
land can issue a document to a for- 
eigner for entry into and travel to 
Poland even if the foreigner does 
not have a valid passport issued by 
another country. (Art. 24 of the 
1954 Passport Law) . These so-called 
substitutional documents of a for- 
eign passport could be used, for in- 
stance, by a citizen of the United 
States whose American passport is 
not valid for travel into Poland or 
who does not have a valid passport 
at all. 

It would be a sad commentary in- 
deed if we took pride in having a 
more liberal passport regime than 
that of the People’s Republic of Po- 
land. The deprivation of the right 
of the Polish citizen to travel out- 
side of Poland except within the 
prescribed limits allowed by the 
Ministry of Public Security should 
be a warning of the danger which 
the curbing of the citizen’s locomo- 
tion could entail. 


The Secretary’s Authority .. . 
Legislative Proposals 


Senate and House Committees 
have been concerned with the prob- 
lem of a citizen’s right or privilege 
to have a passport and the Secretary 
of State’s authority to issue or refuse 
passports. 

In the 84th Congress, the Senate 
Committee on Constitutional Rights 
has taken testimony from various 
persons, including those whose pass- 
ports were denied.5$ 

In the House of Representatives, 
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both the Committee on Un-Ameri- 
can Activities and the subcommit- 
tee of the Committee on the Judici- 
ary, held hearings with regard to 
passport problems. The Committee 
on Un-American Activities was con- 
cerned with the alleged Communist 
conspiracy in regard to the securing 
and use of passports, and explored 
the subject whether Communists 
were not applying for passports for 
the sole purpose of challenging the 
discretionary jurisdiction of the Sec- 
retary of State in the realm of pass- 
ports.84 The subcommittee of the 
Committee on the Judiciary, headed 
by Congressman Francis J. Walter 
(who, by the way, is also the chair- 
man of the Committee on Un-Amer- 
ican Activities) introduced a bill, 
H.R. 9991, and held hearings on the 
bill. 

As a result of the hearings held*® 
and suggestions made before and 
during the hearings, Congressman 
Walter introduced an amended ver- 
sion of his Bill, H.R. 11582 (June 
4, 1956), which is entitled: “A 
Bill to amend the Administrative 
Procedure Act and the Communist 
Control Act of 1954 so as to provide 
for a passport review procedure and 
to prohibit the issuance of passports 
to persons going or staying abroad to 
support the Communist movement; 
and for other purposes.” 

Apparently the Chairman of the 
subcommittee of the House Com- 
mittee on the Judiciary, in co-oper- 
ation with the Passport Office and 
the Bureau of Security and Consu- 
lar Affairs of the Department of 
State, desired to confer further stat- 
utory authority on the Secretary of 
State in emphasizing his discretion 
in controlling the travel of citizens. 
Most of the cited court decisions 
challenged the right of the Secretary 
of State as arbitrary and infringing 
on the right of the citizen—the pass- 
port applicant. It is apparently in- 
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tended that the additional statutory 
enactment and the pronouncement 
of Congress with reference to na- 
tional security would overcome any 
claims of constitutional right and 
eliminate from judicial review the 
now judicially recognized conflict 
between the exercise of passport 
functions of the Department of 
State and citizens’ right to travel. 

On the part of the American Bar 
Association, serious objections were 
raised against H.R. 9991. The oppo- 
sition of the American Bar Associa- 
tion focused the attention to viola- 
tion of five principles of the Ad- 
ministrative Procedure Act** in the 
Bill. 

These principles are: 

(1) Improper vesting of quasi- 
judicial and prosecuting responsibil- 
ities in the Special Review Officer to 
be designated by the Secretary of 
State. 

(2) Lack of notice to the pass- 
port applicant as to the basis for the 
recommendations of the Special Re- 
view Officer and the Secretary’s deci- 
sion, and the provision that the de- 
cision of the Secretary of State shall 
be unqualifiedly final. 

(3) Failure to apprise the pass- 
port applicant of the evidence sup- 
porting the Special Review Officer's 
recommendation. 

(4) Lack of opportunity for the 
passport applicant properly to pre- 
sent his case to the Special Review 
Officer and a limitation as to selec- 
tion of counsel to those authorized 
to practice before the Special Re- 
view Officer. 

(5) Failure to require the dis- 





33. New York Times, November 16, 1955, 
page 22, column 2, as to the testimony of Dr 
Linus C. Pauling, a Nobel Prize-winning 
physicist, and Judge William L. Clark. 

34. Tae ConcresstionaL Recorp, June 14, 
1956, D 630, in connection with the report of 
the Committee uses the term “hearing on the 
alleged Communist conspiracy with regard to 
securing and use of passports’’. 

35. Hearings held on May 10 and 28, 1956, 
Serial No. 24. 

36. 60 Stat. 237, Title 5, U.S.C. 1001 et seq. 
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closure of the grounds for the deci- 
sion. 

The revised bill, H.R. 11582, con- 
sists of the 
parts: 

A. The first part provides for 
passport review procedure in the 
Department of State in conjunction 
with an amendment of the Admin- 
istrative Procedure Act. It has been 
generally assumed that the granting 
or denial of a passport was outside 
of the scope of the Administrative 
Procedure Act because of the dis- 
cretionary feature of this function 
of the Secretary of State.37 The first 
part of the proposed passport bill 
is intended to be included in the 
Administrative Procedure Act as a 
separate section. H.R. 11582. still 
contains those features of the orig- 
inal Bill as to which the American 


following principal 


Bar Association raised strong objec- 
tions. In this part of the Bill, the 
following language is contained: 

(g) Proceedings under this section 
shall be conducted in such a manner 
as to protect from disclosure all in- 
formation affecting the national se- 
curity, safety, and public interest, or 
tending to compromise investigating 
sources or investigating methods. 

(h) The files maintained by the 
Passport Office of the Department of 
State and any other pertinent Gov- 
ernment files submitted to the Special 
Review Officer shall be considered as 
part of the evidence in each case 
without testimony or ruling as to ad- 
missability. Such files may not be 
examined by the applicant. 

B. The second part of the House 
Bill under the heading of “Issuance 
of Passports to Persons under Com- 
munist Discipline”, prohibits the 
Secretary of State’s issuing a pass- 
port for foreign travel to an Amer- 
ican citizen “where there is reason 
to believe that such a person is go- 
ing or staying abroad for the pur- 
pose of engaging in activities which 
will support the Communist move- 
ment”. Included among those from 
whom the right of locomotion is 
taken away are persons who by their 
actions are deemed to adhere to the 
“Communist doctrine’”’.3§ 


C. The third part of the proposed 
bill is worded as if it were a routine 
amendment of the Passport Act of 
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July 3, 1926 (44 Stat. 887; 22 U.S.C. 
21lla). It gives statutory authority 
to the Secretary of State to refuse a 
passport to a citizen in no way con- 
nected with Communism and there- 
fore not coming under the second 
part of the Bill, if in the opinion of 
the Secretary of State his activities 
abroad would: (1) violate the laws 
of the United States; (2) be prejudi- 
cial to the orderly conduct of foreign 
relations; (3) otherwise be prejudi- 
cial to the interests of the United 
States. 

This language in the Bill was tak- 
en over literally from the regulations 
issued by the Secretary of State on 
January 10, 1956, after his having 
suffered a series of reverses in the 
courts and having had his authority 
in the passport field challenged.*® 

In a way, the passport bill does 
not grant American 
same rights which aliens under de- 


citizens the 


portation would enjoy under simi- 
lar circumstances. The Chairman of 
the subcommittee frankly admitted 
during the hearing that the pass- 
port review procedure was drafted 
along the lines of the hearing pro- 
cedure enacted in the Immigration 
and Nationality Act of 1952 (the so- 
McCarran-Walter Act) for 
undesirable aliens under deporta 


called 


tion proceeding. 

While Section 242 of the Immi- 
gration and Nationality Act of 1952 
has been interpreted to require a 
public hearing in deportation cases 
and has been interpreted as barring 
the use of confidential information, 
the citizen passport applicant is not 
given the same right in the proposed 
even 


legislation. If organizations 


listed as subversive are entitled to 
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open hearings before the Subversive 
Activities Control Board* and are 
entitled to be confronted with ac- 
cusing witnesses, there is no reason 
why citizens desiring to conduct 
their business or the pursuit of their 
happiness by foreign travel should 
be given fewer rights.*! 

It is doubtful, moreover, whether 
Congress can constitutionally enact 
a law eliminating judicial review of 
executive action by which citizens 
were deprived of the right to travel 
when according to a recent decision 
of the Court of Appeals for the Dis- 
trict of Columbia Circuit and var- 
ious decisions of the Federal District 
Court for the District of Columbia, 
that right is guaranteed by the Con- 
stitution. 

It is paradoxical that an Ameri- 
can citizen, believed to be under 
Communist discipline or adhering 
to the Communist doctrines, can not 
only voice his opinion under the 
guarantee of the free press and free 
speech provisions of the Constitut- 
tion while in the United States, but 
is compelled to reserve the strength 
of his invectives against the demo- 
cratic free enterprise system to the 
geographical area of the United 
States. It has been said that there 
are no geographical limitations to 
the Bill of Rights.*? 

Nevertheless, the legal profes- 
sion’s concern is not for those who 
by their acts and convictions have 
made common line with the Com- 
munist world, but with those whose 
constitutional right of locomotion is, 
or would be, exclusively in the lap 
of a subordinate officer of the federal 
administration designated by the 
Secretary of State. 








37. Title 5, U.S.C. 1008. 

38. The substance of this phase of the Bill 
is now in 22 C.F.R., Par. 51.135 issued under 
the authority of Sec. 1, 44 Stat. 887; 22 U.S.C. 
211la. 

39. 22 C.F.R. 51.136, 21 Fed. Reg. 336; see 
also 50 U.S.C. 781 et seq. 

40. No bill has been introduced in the 85th 
Congress before March, 1957, to take the place 
of H.R. 1152? 


41. Whether to go on a honeymoon to the 
French Riviera or otherwise travel for 
pleasure. 

42. Best v. United States, 184 F. 2d 131 
(Ist Cir. 1940); Chandler v. United States, 
171 F. 24 921 (ist Cir.), cert. denied, 336 
U.S. 918 (1949), see also Comment, The Con- 
stitution Abroad: The Operation of the Con- 
stitution Beyond the Continental Limits of 
the United States, 32 Texas L. Rev. 58 (1953). 
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(Continued from page 304) 
itary Justice passed by Congress in 
1950 which does put the admini- 
stration of military justice in the 
hands of lawyers. If he has any 
doubt about the quality of this jus- 
tice, I suggest he read some of the 
fine opinions of the Court of Mili- 
tary Appeals which appear in the 
Court-Martial 
which he may find in any law li- 


Reports (copies of 
brary) instead of basing his opinions 
on reports in the newspapers of one 
sensational and generally misunder- 
stood case. 

WILLIAM B. ANDERSON 
St. Louis, Missouri 


He Thinks That 
Mr. Jacques Struck Out 


Mr. Jacques should be as- 
sured that the defense of any ac- 
cused before any court martial is not 
in the hands of a “mechanic, insur- 
ance salesman, or a store clerk who 
happened to be 


wearing a fancy 


uniform”. Moreover, Mr. Jacques 
stated that he thought that it was 
time the civilians gave the Armed 
Forces a pretty good  shaking-up 
and straighten out the sadists in ofh- 
cers’ uniform AND he thought the 
lawyers could accomplish this ob- 
jective—“or at least start the ball 
rolling in the right direction’. The 
only comment I have in regard to 
that portion of his article is that the 
ball has been rolling in the right di- 
rection since 1951; that the difficul- 
ty with Mr. Jacques is that he was 
too far out in left field to observe it. 
Lesuik E. Dixon 
Lt. Col., J.A.G.C. 


Fort Ord, California 


Let Lawyers Go To OCS 

If They Want Commissions 
Mr. Jacques writes of “. .. the 

tremendous shortcomings of — this 

farce and travesty on justice” and 


“ 


complete disregard of the 


rights of enlisted men and so 


on, an evaluation which contrasts 
considerably with that of a person 
possibly a little better qualified to 


speak on the subject as an authority, 
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namely, William Winthrop, who, in 
his preface to his first edition of 
Winthrop’s Military Law and Pre- 
cedents said: “That Military Law, 
from its early origin and historical 
associations, its experience of many 
wars, its moderation in time of 
peace, its scrupulous regard of hon- 
or, its inflexible discipline, its sim- 
plicity, and its strength, is fairly 
entitled to consideration and study, 
is a belief of the author which he 
trusts his readers will share.” 

This was in 1886. I wonder if Mr. 
Jacques has ever heard of the Uni- 
form Code of Military Justice? A 
careful reading of that code should 
reveal that a person subject to mili- 
tary law has rights which are pro- 
tected in some instances by more 
stringent safeguards than would ap- 
ply in the same type of situation in 
a civilian court. During my tour of 
duty as a Judge Advocate, I have 
Board of 


and Court of Military Appeals de- 


read numerous Review 
cisions which to me show anything 
but a careless, flippant attitude to- 
ward the rights of an accused. . . 
Mr. Jacques further writes that 
the maltreated, oppressed  service- 
man has “no one to whom to com- 
plain”. Surely a veteran of nearly 


four years military service should 
have heard of the complaint hear- 
ing function of the Inspector Gen- 
eral’s | Department. But maybe 
things were different in his day. | 
believe Mr. Jacques, upon a reading 
of the Code which sets up the sys 
tem of law he deplores, would find 
that Article 138 provides a_proce- 
dure which should be adequate in 
any case where an abused service- 


man can find no one locally to 
whom he can turn. 

It is puzzling to read such a ven- 
omous attack upon officers from a 
member of the legal profession. A 
instinct and 


lawyer, by training, 


should know that no good can come 


from highly emotional, _ ill-con 
sidered attacks upon those who law- 
fully whether 


they be officials of local, state or the 


exercise authority, 


federal government, or even com- 


missioned officers (those “sadists 
uniforms”’) . 
this hold 


official’s job has a close relation to 


in officer Particularly 


should true where such 
the security of all of us. 

I believe that Mr. Jacques’ real 
difficulty was in seeing his associates 
in the ranks don silver bars while he 
remained in enlisted status by vir- 
tue of not having the right kind of 
special qualifications for the time. 
Thousands of lawyers, I feel sure, 
had 


the same experience, but resolved 


(including the undersigned) 


it by electing to (1) serve out a 
minimum period of service in en- 
listed status, or (2) compete for a 
commission by one of the time- 
honored means provided by the serv- 
ices for enlisted persons to attain 
commissioned status, such as Officer 
Candidate School, Aviation Cadets, 
etc., with the corresponding obliga- 
tion to undergo a period of training 
and stay on active duty longer. 

All in all, the letter is more char- 
acteristic of the gripes of a new 
recruit during the first few months 
of service, than of a mature lawyer. 
I regret that you saw fit to print the 
letter, because some readers may gain 
the impression that his collection of 
adolescent complaints represents the 
majority opinion of lawyers in, or 
who have been in, military service 
of the country. 

Puittie E. HAMNER 
Ist Lt., USAF 


West Palm Beach, Florida 
He Congratulates 
Mr. Jacques 


Congratulations to Mr. Leo L. 


Jacques, of Providence, Rhode Is- 
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land, and to the JouRNAL editors, 
for the letter on military justice in 
the November JourRNAL. Although 
| had no immediate personal con- 
tact with examples of injustice while 
I was in the service, I heard some 
appalling stories of miscarriages of 
justice from sources too reliable to 
ignore. We who pride ourselves on 
our means of administering justice 
need to pay a lot more attention to 
what goes on in our armed services. 
Needless to say, the publicity that 
is rightfully given to incidents such 
as the one for which Sergeant Mc- 
Keon was responsible does not make 
the general public feel any better 
about military service provisions in 
our law. The military are often in- 
clined to consider the public as be- 
ing 
public does not welcome compulsory 


unpatriotic when the same 
military service. I think it is safe 
to say that the public often has in 
mind such incidents when it ex- 
presses Opposition to measures fot 
compulsory military training. 

Joun F. SCHMID1 


Peoria, Illinois 


He Says *‘Amen” 
To Mr. Jacques’ Views 


I want to say that I agree 


The Traffic Court 

Continued from page 324) 

should be able to agree on a scale 
f penalties and fines and put them 
into effect so that there would be a 
firm and consistent penalization pol- 
icy in the court. In my opinion, if 
trafhc 
Ohio do not agree on such a pro- 


the judges of the State of 


gram, it is quite possible that the 
legislature itself will enter this field 


Mr. 
and I hope that some- 


whole-heartedly with Jacques’ 
views 
thing can be done about it. 
As the old saying goes, all I can 
say is, “Amen”. 
Lee J. HERETH 


Cincinnati, Ohio 


Mr. Jacques Questions 
Our Caption to His Letter 


I have read the reprint of my 
letter 
AMERICAN 


in the November issue of the 
BAR ASSOCIATION JOUR- 
NAL, and I think it was very nice of 
you to print this letter, since it will 
give members of our profession an 
opportunity to react, if there is any 
genuine interest in the matter. 
However, I do not think that the 
caption over the letter was well- 
taken, think 
was appropriate. In fact, two attor- 


and I do not that it 


neys who have responded to my let- 


indicated that their 


the 


ter have 


reaction is same as mine. 


At no time have I, nor any other 
attorney whom I know, who served 
during World War II, felt that at- 
should be from 


torneys excluded 


military service. No attorney whom 


shirked, or 
expressed the desire to shirk, his 


I knew in the service 


duty. I, therefore, feel that an apol- 


and set such a schedule. 

lo illustrate, the Ohio legislature 
made a sentence of three days in 
jail mandatory upon conviction of 
drunken driving. 

The traffic court should have un- 


der its jurisdiction and control a 


violations bureau to handle non- 
moving violations, so that citizens 
can appear and pay a fine to be 


fixed by the judge without the ne- 
cessity of a court appearance. 
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DEWBERRY ENGRAVING CO. 
807 SO. 20th ST., BIRMINGHAM 5,ALABAMA 
is owed for what I think is a 
slur on all lawyers who served in the 
Armed Forces from World War II to 
the present date. 


ogy 


Apparently, whoever thought up 
this caption did not serve, because if 
he had, he would have known bet- 
ter than to coin such a caption." 

The which I 
hoped to get home was that people 


principal point 
with no legal training are permitted 
in our Army to do legal work, while 
those with the skill and the training 
and the know-how are not given an 
opportunity to do legal work, but 
instead are put off onto other tasks, 
often menial tasks. 

I think that \ all of us 
attorneys who served during World 
War II, and also during the Korean 
War (which it actually was), the 
obligation to print this second letter 


you owe 


of mine, and to refute the impres- 
sion created by the caption under 
discussion. 
Leo L. JACQUES 

Providence, Rhode Island 

1. The caption to which Mr. Jacques refers 
was written by a member of the Journa. 
staff who served as an enlisted man on active 
duty for thirty-four months, sixteen of them 
overseas (part of the time in the forward 
combat zone in France and Germany) with the 
llth Engineer Combat Battalion (Seventh 


Army) in England, France, Germany and 
Austria. He is a member of the Illinois Bar. 


It would, of course, be ideal if the 
trafhe judge could personally hear 
the case of each person cited into 
court for any violation of the Motor 
Vehicle but this would re- 
quire a great number of additional 
judges and court personnel, and so 
it is better that the traffic judge de- 


Code, 


vote his time and attention to those 
moving are the 


causes of accidents and delegate to a 


violations which 


bureau the duty of collecting a fixed 
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fine in the nonmoving violations. 
The personnel of this bureau 
should be under the direct control 
of the traffic court and should be 
personnel skilled and able to deal 
with the motorist who approaches 
the window to pay the fine. Even in 
this practice there can be education 
along with the penalty if it is han- 
dled correctly. 

A traffic judge certainly has a tre- 
mendous responsibility both to the 
motoring public and to the com- 
munity in general. The protection 
of the lives of the citizens, together 
with the responsibility for determin- 
ing penalties is indeed grave, and 
with our present situation of 62,- 
000,000 motor vehicles and 75,000,- 
000 drivers in the United States, the 
problem is not going to lessen but 
will continue to increase. 

We must depend, of course, on 
engineering to relieve the conges- 
tion on our highways, and on edu- 
cation in general to produce better 
trained drivers and better attitudes 
on the part of the public, but at the 
present time we must recognize that 


Social Security 
(Continued from page 321) 
insurance principles should not be 
allowed to obscure the insurance 
features of the program. Private em- 
ployees often face the same prob- 
lems when they set up contributory 
pension plans. The older employees 
do not have enough time ahead of 
them to build up annuities through 
periodic contributions. At the same 
time, it is harsh to leave them out 
of a new program. As a result, the 
employer usually ends up by paying 
a good part of the cost of benefits 
to these older people. 

These exceptions are fairly com- 
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the trathc court judge has the bur- 
den of convincing the public that 
the traffic laws are for the 
protection of the public, to permit 
the flow of vehicles, to prevent ac- 
cidents, injuries and death, and that 
prope: enforcement of these laws 
will definitely reduce these injuries 
and deaths. 

We must recognize that each new 
judge, as he comes to the traffic 
bench, has the qualification of an 
able lawyer but has little or no in- 
struction in, or comprehension of, 
the philosophy of traffic law enforce- 
ment. Through annual conferences, 
he receives education and _ instruc- 
tion in these special matters and 
greater asset to the 


made 


becomes a 
community. 

Every judge and every prosecutor 
should make it a must to attend a 
conference sponsored by the Amer- 
ican Bar Association and the Traffic 
Institute of Northwestern Univer- 
sity at least once a year and then, 
going home to his own traffic court, 
to put into effect the things that he 


has learned in the furtherance of 


mon to all social insurance plans 
and to many private industry insur- 
ance plans as well. Individual equity 
is tempered to some extent by the 
general purpose of giving everyone, 
including older employees, a mini- 
mum of protection. Nevertheless, 
they constitute important differences 
between the typical individual an- 
nuity contract and social insurance 
—differences that the attorney is of- 
ten called upon to explain. 

The growing interest of attorneys 
in social security augurs well for its 
future. Still in its early years, it 
doubtless can be improved in its sub- 
stance as well as simplified, so far 


the cause of good government and 
respect for the law, which he can 
inculcate into the literally thou- 
sands of persons who appear before 
him yearly. 

It is my experience that after a 
person has been convinced of the 
necessity for traffic law enforcement 
and has seen that the traffic laws 
are fairly and impartially enforced, 
his attitude changes from one of 
hostility and resentment to one of 
co-operation and understanding. As 
hard as this may be to believe, the 
judge actually receives the thanks 
of those persons who have appeared 
before him for straightening them 
out in their attitudes toward 
driving. 

How many lives he will save, how 
many accidents he will prevent by 
his method of conducting his court, 
he will never know. 

I do know that he will become 
at times despairing, even frustrated, 
but nevertheless, he will continue 
doing his best and the community 
will be grateful for his efforts. 


as the average citizen is concerned, 
in its provisions and possibly its fi- 
nancing. At the same time, certain 
well accepted values, such as the 
program’s self-financed character, 
the complete absence of any public 
charity concept, and the widely held 
conviction that it belongs to the 
members, rather than the Govern- 
ment, should be preserved. Lawyers, 
by reason of their knowledge and 
experience, can provide valuable 
help in charting a course which will 
avoid the pitfalls that lie ahead of 
well-intentioned reformers in this 
field and, at the same time, achieve 
desirable improvements. 
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RATES 20 cents per word for each insertion; 
minimum charge of $2.00 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
y &. two extra words for box number. 
Address all replies to blind ads in care of 
AMERICAN BAR ASSOCIATION JOURNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





LAW BOOKS BOUGHT AND SOLD: COM- 

plete libraries and single sets. Crem Sxrr- 
with, 108 East Fourth Street, Los Angeles 13, 
California. 





WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex- 
changed. (In business 47 years.) Taz Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS 
complete stocks on hand, sets and texts, Law 
Libraries appraised and bought. Natronar Law 
Liprary Apprarsat Assocration, 538 South Dear- 
born St., Chicago 5, Illinois. 
USED LAW BOOKS AT ATTRACTIVE 
prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 








THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
seme used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Crartor’s Boox Store, Baton Rouge 2, Louisiana. 








cations at regular Government prices. No de 
posit—Immediate Service—Write Nationa. Law 
Boox Company, 1110 13th St., N. W., Washing- 
ton, 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cranx BoarpmMan 
Co., Lrp., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations. Price $5.00. V. Hartnc & J. H. 
Harinc, 15 Park Row, New York 38, N. Y. 





FOR A PROMPT CASH OFFER ON LAW 
boeks, write The Michie Company, Charlottes- 
ville, Virginia. 





LAW BOOKS BOUGHT, SOLD, EX- 
changed. Free Catalogue. Irnvinc Korus, 516% 
Main St., Vancouver, Washington. 





WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 
ments, Second Edition.” 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “The Problem of 
Proof”, 539 pages, $10.50 delivered. Atserr S. 
Oszorn, 233 Broadway, New York 7, N. Y. 


LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete 
sets or odd volumes—U. S. Supreme Court Re- 
ports complete. Law Edition.—U. S. Supreme 
Court Reports, Official Single Volume edition com- 
plete.—Supreme Court Reporter, complete. ALSO, 
the following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need. Dennis & Co., Iwne., 251 
Main St., Buffalo 3, New York. 





BOOKS WANTED 





PRIVATE BOOK COLLECTOR NEEDS FOL 

lowing books to fill out a collection: Copp’s 
Land Owner, Vol. 1, issues 1-4, 7, 8, 10, 11; 
Vol. 2, issues 5, 6, 9, 12; Vol. 3, issue 6; Vol. 4, 
issue 3; Vols. 16, 17, 18; Lester’s Land Laws, 

Vols. 1874; Zabriewski (J.C.) Public Land 
Laws of U.S. S.F. 1870, Supp. 1877; Brightly’s 
Federal Digest to 1872, published by Kay Bros., 
Philadelphia 1874. Write if you have any above 
or other books dealing with Public Land Laws. 
Have some duplicates to exchange with Mbraries. 
Box 7A-7. 





HANDWRITING EXPERTS 





VERNON FAXON, EXAMINER OF QUES- 
tioned documents. Opinions rendered re: 
Handwriting, typewriting, erasures, interlinea- 
tions, substitutions on wills, deeds, contracts, 
books of account, and all kinds of documents. Suite 
1408, 134 North LaSalle Street, Chicago 2, Til. 
Telephone: CEntral 6-1050. 
HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 
1-6704, or Willow 1-3019. Over 30 years with 
Post Office Department. Qualified in all courts. 
Completely equipped laboratory for handling all 
types of document problems. Member American 
Academy of Forensic Sciences and International 
Association for Identification. 
RICHARD C. HALL, HANDWRITING EX- 
pert, examiner of Questioned Documents since 
1930, presently with U.S. Government. Identifica- 
tion of handwriting; pen & pencil printing; anony- 
mous letters; questioned typewriting; expert testi- 
mony. 8609 Meadowbrook Lane, Norfolk 3, Va. 
Phone JU 8-9488 after 4 P.M., all day Saturday 
and Sunday. 


LINTON GODOWN, MEMPHIS, EXAMINER 
handwriting, signatures, typewriting, inks, al- 








M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 


DR. WILMER SOUDER, CONSULTANT. 

Reports. Exhibits. Testimony. 30 years’ ex- 
perience in State and Federal Courts while a 
career member Scientific Staff, National Bureau 
f Standards. 3503 Morrison St., N. W., Wash- 
ington 15, D. C. Phone: WOodley 6-3050. 


KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


GEORGE G. SWETT, DOCUMENT EXPERT 
with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member: ASQDE. 
14 South Central, St. Louis 5, Mo. PArkview 
5.9394, 
E. H. FEARON, BESSEMER BUILDING, 
Pittsburgh 22, Pa. Enlarged photographs made 
in black and white also in color in THIRD 
DIMENSION to show erasures and altevations. 
Special test plates made to show differences or 
similarities in TYPEWRITING and HAND- 
WRITING. Restoration of erased writing and 
differences in WHITE PAPERS shown by use 
of ultraviolet and infrared light. Measurements 
and tests to demonstrate photographically differ- 
ences or similarities in use of PENS and INKS. 
Nationwide experience in preparing photographic 
exhibits for court use. Office telephone: ATlantic 
1-2732, residence telephone: TEnnyson 5-7865. 





HERBERT J. WALTER, EXAMINER AND 

photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE. 
George B. Walter, Associate. Phone: CEntral 
6-5186. 100 North LaSalle Street, Chicago 2. 





LAWYERS WANTED 





NEW ENGLAND INDUSTRIAL CONCERN 

desires a lawyer with accounting ability for 
a full time position involving combined legal 
and accounting work. Box 7A-3. 





MISCELLANEOUS 





terations, etc. Portable laboratory ip 

Reports. Exhibits. Experienced, qualified witness. 
Member ASQDE. 1830 Exchange Bldg., Jack- 
son 5-711. 


_ 


HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Fancisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 


1729. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIc- 
tor 2-8540. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Washing- 


ton. 








DEMONSTRATIVE COURT ROOM AIDS— 

automobile and truck accidents. Portable black- 
boards with magnetic automobiles, trucks and 
variety of motor vehicles. Also railway trains. 
Displayed at American Bar Meeting, in Dallas. 
Write for literature. Court Kit Company, P. O. 
Box 328, Oklahoma City, Oklahoma. 


RESEARCH, FAMILY HISTORIES, SOUTH- 

ern Court house records. Census, pensions, pas- 
enger lists. Member American Association Uni- 
versity Women. Janye Garlington Pruitt, 892 Na- 
tional Press Building, Washington 4, D. C. 





MOORE DETECTIVE AGENCY—MISSING 
witnesses located. Process serving. Investiga- 
tion. 1808-11th St., N.W., Washington 1, D.C. 
Hudson 3-4619 


WHEN IN EUROPE—ALAN McAFEE LTD., 
Bespoke Shoemakers, 38, Dover Street, Lon- 
don, welcome you to their showrooms. 











TECHNICAL SERVICES AVAILABLE 





SCIENTISTS AND ENGINEERS AVAIL- 
able for consultation and court testimony. Box 
6JL-2. 


CONSULTING BIOLOGISTS — POLLUTION 
Effects and Water Quality, fresh and saltwater. 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, PhD. 706 Commercial 
Trust Building, Philadelphia, Pennsylvania. 
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POSITIONS WANTED 





WASHINGTON & 
Virginia, 2% 


LLB 
admitted 


ATTORNEY, 30, 
Lee University, 
general practice, broad investigative experience, 
linguist, desires position with corporation. Will 
relocate, including foreign country. Box 7A-1. 


years 


ATTORNEY, 37, SINGLE, HARVARD LAW, 

admitted Massachusetts and New York, 9 years’ 
experience general practice with law firm, desires 
position with corporation. Will relocate, including 
foreign country. Box 7A-2. 


SOCIOLOGY 
experience 


YOUNG ATTORNEY WITH 
background, research and editorial 

desires position with university or other research 

organization. Will re-locate. Box 7A-4. 





FORMER GERMAN ATTORNEY WITH 

long and successful experience in German in- 
demnification and restitution claims wants position 
in New York law office as assistant exclusively 
for indemnification and restitution cases. Offers to 
Box 7A-5. 


THOROUGHLY EXPERIENCED CORPORA 
tion lawyer and house counsel, administra 
tive officer, multiplant experience, labor rela 
contracts, negotiations, finance, FTC, 
foreign operations, top level planning, 
governmental regulations, all cor 
some tax matters, trials of 
matters, proven record of 
with law firm having 
practice or as house counsel 
Will re-locate. Age 40. Box 


tions, 
FDA, 
insurance, 
poration 

all types 
achievement, 
large corporation 
of large company 


7A-6. 


records, 
civil 
desires job 


LEGAL 
Age 28, married. 

Seeks position with firm or 

opportunity, Resume upon request. Box 7A-8. 


SPECIALIST, U. S NAVY 
Expiration active duty 
corporation offering 


soon 





ATTORNEY, MARRIED: 5 YEARS’ PRI- 
vate practice, Coif, law review; desires to re 
locate with corporation or firm in West. Box 7A-9. 











ROBES 





JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentizry & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 





Bar Activities 

(Continued from page 359) 

F. Lambert, Jr., former Dean of the 
Stetson Law School, and one of the 
Nuremberg _ trial Othe: 
speakers were Charles Alvin Jones, 
the new Chief Justice of Pennsyl- 
vania, who was guest of honor at the 
Annual Dinner; and David F. Max- 
well, President of the American Bar 
Association, who delivered the an- 
nual address. Each of these, without 
pre-arrangement from an en- 
tirely different point of view, spoke 
on the subject of court congestion. 


counsel. 


and 


Miss Margaret McNamara, Execu- 
tive Secretary of The Columbus Bar 
Association, reports an enviable situ- 
ation with respect to the status of the 
trial docket of the Municipal Court 
of Columbus, Ohio. Non-jury cases 
now are being assigned for trial with- 
in thirty to thirty-five days, and 
jury cases within approximately six 


384 American Bar Association Journal 


months, from the time the case is at 
issue. It is believed that within the 
next three months the latter period 
will be reduced to sixty days. In 
police and traffic court jury cases, 
the time is approximately six weeks. 
Counsel have co-operated by asking 
for continuances only when absolute- 
ly necessary. 

Unquestionably, this is one of the 
finest records in any court in the 
United States. It is all the more re- 
markable in view of the additional 
work thrown upon the Court when 
county-wide jurisdiction recently was 
conferred upon it, and the fact that 
more than one half of the judges are 
newly elected. 

Charles V. Schenker is Chairman 
of the Municipal Court Committee 
of the Association. 

Can any other association tell us of 
a comparable achievement in the 
battle against congestion in 
courts? We should appreciate a sum- 
mary in brief of the details of the 
the methods 


the 


congestion, used to 


it, and the final results. 


Please let us hear from you. 


overcome 


As a suggestion to bar organiza- 
tion secretaries, we submit the fol- 
lowing notices which appeared in 
the Virginia Bar News of February, 
1957. As to their efficacy, we refer 
you to Russell E. Booker, Secretary 
of the Virginia State Bar, Richmond 
Richmond 19, 


Federal Building, 


Virginia. 





OYER, OYER, OYER 
DUES BECOME 
DELINQUENT 
JANUARY 30 








BOOKER DUES DITTY 
It doesn’t pay 
To just delay; 
So slip a check 
To me TODAY! 
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i THE NEW ALL-ELECTRIC GOLDEN =, rz 4 
ApEcO A P (4 . 
oa-aman 4 LUO tat 
Instant photocopies of anything written, 
printed, typed, drawn or photographed— 
— / right in your own office 
So fast... so convenient ...so easy! Exclu- 
] sive ‘‘Magic Touch” dial control assures per- 
fect black-on-white copies of anything every 
time. Clear sharp copies from any original up 





to 15” wide, any length or color on opaque o1 
transparent paper—printed on one or both 
sides. Made of stainless steel, it is handsome, 
compact, and light weight. Offers hundreds Charles E. Jones & Assoc JUST! TURN THE DIAL 
of time and money saving uses for every busi- ; 
ness at a price well within the budget of even 
the smallest firm. 








|. uate. adrataeceenenn ee ee 


Have you read this - 










American Photocopy Equipment Co. AB 47 
New 1920 W. Peterson Ave., Chicago 26, Ill. 
F Rush me, without obligation, your new free book on the improved all-electric 
ree Apeco Dial-A-Matic Auto-Stat. I understand this book explains office 
Book? photocopying applications in detail and shows how my business can greatly 


benefit by the use of this modern copy-maker. 


| For your free book Company- aiden aa RE 

. tear off and mail this 

{ Air Mail Postage Paid Addeech eee aS 

i reply card today. 

: City inate ee 
Individual___ sais eadaicai 





American Photocopy Equipment Co. 


1920 W. Peterson Ave., Chicago 26, Ill. In Canada: Apeco of Canada, Lid. 134 Park Lawn Rd., Toronto, Ont. 








the all-purpose 
copy-maker 


DIAL-A-MATIC 


Find out how you can save time and money by speed- 
ing production . . . by cutting costly office paper work 

. . by expediting shipping and receiving—plus 
hundreds of other ways of increasing the efficiency 
of your business with Apeco Auto-Stat copying. It's 
all in this new free book. Send for your copy today. 


Have you read this 
NEW FREE BOOK? 


16 full color pages to tell 
you how you can use the 
Apeco Dial-A-Matic Auto-Stat 
in your business. 


First Class Permit 
No 26670 
(Sec. 4.9P.L. 88.) 
Chicago 26, ttt 


GET YOUR FREE BOOK 


5¢ postage will be paid by— 
AMERICAN PHOTOCOPY EQUIPMENT CO. i al ‘ 
Mail this Postage Paid 


1920 W. Peterson Ave. ———————— 


Chicago 26, Ill. Air Mail Reply Card Today! 








Announcing 


The 
Lamyer’s Treasury 


| VOLUME --- $ 7.50 


: Edited by Eugene C. Gerhart Introduction by E. Smythe Gambrell., 
odie Past President of the American Bar Association 
Binghamton, New York Bar Foreword by Ta nyeee Guay Gregory, 
Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal has published outstanding 
articles by the leaders of our Bench, Bar, and non-legal writers on subjects of vital 
interest to the legal profession. 

The Board of Editors of the American Bar Association Journal by ballot has 
selected 46 of the 125 outstanding articles nominated by the official family of your 
Association. The anthology readily reveals why lawyers are and have always been 
regarded as members of a learned profession. 





The result is “The Lawyer's Treasury” a classic that is a treasure chest of knowl- 
edge, value and pleasure. 


published with pride by 


THE BOBBS-MERRILL COMPANY, INC. 
730 N. MERIDIAN ST. INDIANAPOLIS 7, INDIANA 


ORDER BLANK 


The Bobbs-Merrill Company, Inc. 
730 North Meridian Street 
Indianapolis 7, Indiana 

A Christmas gift for 

Please send me the following copies of 


THE LAWYER'S TREASURY @ $7.50 per copy 





the permanent library 








alike. Name_ 
Order your copy today. Street _ 
City Zone____ State 








| 
| 
| 
! 
| 
| 
| 
| 
| 
of lawyer and layman | 
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| 
| 
| 
| 
| 
| 
| 
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(-] Charge My Account [-] Check Enclosed [) Send COD. 























WASHINGTON 


DM bbb bbb bbb bbb bb bbbbbbbbbbbbb bbb bbb bbb bbbbbbbbbbbbbbbbhbbbbbbbbbbbbbbbbbbbbbbbbbbbbb4455556664666666646664444446644466644 4444444444444 0 DOD OODODOODDOOOOOOOOOOD 
Sa i i ii i hi hi Ai ili i i i ii ii i ii i i ii hihi hi ii i ii i i iii ii ii i i ii i i i i ii i ili ii i i ii i i hii i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i i ii i i i i i i i india 





ST. PAUL 2, MINN. 


POSS SSS SSCS CCC CCC CCC CCE CSCC CCC CCT SC CCC ECCS SCC CC Ce 


its changes 


POC CCCS 


ionary in 


POOP DOGO C OPP COG PSG CPO CGPI SPITS PPG G IPSS SPSS SIC SSIES SESS SEC SSS ESS SSO S 
J 


The case Law of our country 
Now obtainable in the 
newly announced 
Under a single alphabet 
Let us furnish particulars 


From 1946 to Date 


is revolut 


The Foundation Work 
Modern Case Law Research 
Sixth Decennial 


WEST PUBLISHING CO. 


. 
7 
. 
: 
. 
. 
« 
4 
4 
. 
4 
4 
4 
a 
4 
4 
“ 
4 
q 
a 
. 
« 
. 
4 
« 
3 
4 
= 
A 
4 
4 
4 
4 
4 
a 
“ 
4 
a 
3 
a 
“ 
a 
: 
4 
4 
a 
« 
1 
3 
. 
4 
4 
« 
4 
7 
3 
4 
. 
4 
4 
. 
4 
4 
4 
a 
’ 
. 
q 
4 
4 
4 
4 
- 
a 
4 
4 
7 
a 
« 
. 
a 
4 
. 
- 
4 
q 
4 
. 
4 
. 
. 
7 
t 
4 
4 
. 
. 
4 
4 
4 
. 
* 
4 
4 
a 


POPS SS SS CSCC CSCS CS SSS FEC SCC CCC CC CCC CC CCC CCC CCC eS 


POSS SSS CCS CCC CCC CCPC CCC CSCC CCC CCC CVC Cee 





26464444 bbbbb+4bbb+6+64b¢+b¢+b+b++b+4b+b+b++ +b +46¢+b4b6b+b++b¢++bbb+bb+6++bb4b+¢++4+b4+b+b+46b666+ 6666446444464 +45bbbb44b4446b44b4b46b46b6b6666666666666646646466666666666466464464404b4b44bbbbbb 0 0ObOOObOOOO4O. 
al i i i i i i i i i i i i i i ii i i i ii i i i i i i i ii i i i i i Ni hi i i i i i ii i iii i i hi i i i i i i i i i i i i i i i i i i i i i i i i i i i hi i ii i i i i i i i i i i i hi i i i i i hi i i i i i i i i i i i i i i hi i i i i i ih hi i hind 

















